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When	we	started	our	first	Report	into	Living	Wages	in	the	Fashion	Industry,	it	was	not	with	
the	intention	of	producing	yet	more	paper	but	with	the	aim	of	finding	a	solution.	There	is	vast	
literature	in	this	area,	most	of	which	shows	that	the	profits	of	the	global	fashion	industry	are	
based on low and in many cases, poverty wages. The global thirst for fast fashion has created 
an enormous and highly competitive industry, which can and should produce wealth not only for 
shareholders but for those who work within it. Sadly, as many in the industry recognise, wages 
in the major garment producing countries are way below that necessary to provide for a decent 
life, let alone to enable people to rise out of poverty. The low wage levels are poverty traps, 
the negative impact of which is largely suffered by women.

Our	first	Report	set	out	to	consider	minimum	wages	in	garment	producing	countries	and	
to look at the concept of a “minimum wage” in international law. What was clear was that a 
minimum wage must be a wage that can pay for a decent standard of living so as to enable 
workers not just to survive physically but to rise out of poverty and live decent lives. However, 
in	none	of	the	fourteen	countries	we	looked	at	did	we	find	a	minimum	statutory	wage	that	came	
anywhere close to such a “living wage”. So put very simply, companies that claim in their social 
responsibility reports that they are paying the statutory minimum wage are in relation to most of 
the main production countries simply admitting that they are not paying a living wage.

Our second Report begins the search for answers to the structural problems with which the 
industry is beset; the need for countries to attract contracts and investment from garment 
retailers and the disincentive therefore for them to increase statutory minimum wages for fear of 
losing business to other lower wage economies as well as the cut-throat competition between 
garment retailers who seek to provide ever cheaper clothes for their customers and ever greater 
profits	for	their	shareholders.	We	are	clear	that	voluntary	codes	have	not	worked	and	that	we	
must	now	have	a	legislative	solution	that	creates	some	kind	of	level	playing	field	for	garment	
retail companies.

Whilst	we	know	that	the	EU	legislates	to	control	practices	extra-territorially,	it	is	not	permissible	
under WTO rules for it to legislate directly to control imports by reference to wages paid, 
albeit that it can provide preferential trading terms for developing countries conditional on 
their	compliance	with	human	rights	standards.	Nevertheless,	it	is	now	over	20	years	since	the	
1996	Singapore	Ministerial	Declaration,	in	which	the	WTO	“renew[ed	their]	commitment	to	the	
observance of internationally recognised core labour standards.” In that Declaration however, 
they	“reject[ed]	the	use	of	labour	standards	for	protectionist	purposes,	and	agree[d]	that	the	
comparative advantage of countries, particularly low-wage developing countries, must in no 
way be put into question.” Our search for a legislative solution aims therefore not to prevent or 
restrict imports from countries where the minimum wage is less than a living wage but rather to 
make it clear when such imports are taking place. Our aim is to produce a system whereby the 
EU	does	not	adopt	protective	measures	that	could	breach	WTO	rules	but	rather,	adopts	rules	
that have the effect of reversing the global race to the bottom in terms of wages.

We	have	drawn	from	EU	measures	and	legislation,	including	proposals	in	a	number	of	areas:	
environmental,	competition,	data	protection,	bribery,	and	conflict-diamonds	to	produce	a	
proposal	which	we	hope	will	begin	a	discussion.	Our	idea	is	essentially	that	the	EU	should	
adopt a Regulation that importers of garments from developing countries must comply with. 
That Regulation would have an Annex that listed all countries that did not have a minimum 
wage	sufficient	to	meet	basic	living	costs.	The	Commission	would	determine	a	formula	for	the	
living wage, which it would apply annually to determine whether or not the country should be 
on the Annex. Where retail garments were imported from any of the countries on the Annex 
the importer would have to sign a form stating that it had or had not taken all reasonable steps 
to verify that the goods it was importing had been produced by workers paid a living wage (in 
accordance	with	the	EU	Commission	calculation).	There	would	be	no	prohibition	on	importing	
goods	without	carrying	out	such	a	verification;	thus	the	importer	could	state	that	it	had	not	done	
so.	However,	that	information	would	be	available	to	the	public.	Where	such	a	verification	was	
attested to, if it was subsequently found not to be true, the importer could be subject to criminal 
sanctions.	Where	an	importer	did	not	import	from	a	country	on	the	Annex,	no	such	verification	
would be required. We hope that the consequence of such a regulation would be that garment 

FOREWORD I
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producing countries would have an incentive to increase their minimum wage to a “living 
wage” so as to come off the Annex, on the basis that importers would be likely to prefer to use 
countries that were not on the Annex to produce their goods.

This is the beginning of an idea and requires much discussion and thought, but its objective 
is to ensure wage standards are increased globally without damaging the competitiveness of 
developing countries. Our belief is that the fashion industry as one of the largest global players, 
can step forward and lead the way to lift millions of lives out of poverty and change our attitude 
to global labour – just as in the West, that was done in the Industrial Revolution.

I would like to thank my fellow Living Wage Steering Committee members within The Circle - 
Livia Firth, Antonella Centra, Miriam Gonzalez Durantez, Katherine Soanes, Sioned Jones and 
Sharon McClenaghan for continuing to drive this work forward and working so hard to make 
this report possible. Special thanks to Katherine Soanes and all the contributors listed for their 
incredible input and analysis to the report.

Jessica Simor QC
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FOREWORD II

Just	after	the	Rana	Plaza	tragedy,	as	I	flew	toward	Bangladesh,	representing	the	French	
Government, I couldn’t imagine to what degree this mission would differ from all the others I 
had accomplished around the globe. I will never forget, in a so-called hospital, the room where 
I met victims who had just had amputations done by medical interns trained on the job. They 
were named and introduced by their missing limbs “This is ‘arm’” and he lifted her sari to where 
her arm had been, then “Leg” and “Arms and legs”… and knowing that their poor lives had just 
fallen into an endless misery they all had an empty look in which I saw a silent accusation. They 
are the true Fashion Victims, the victims of our fashion. Their suffering wasn’t just from the 
collapse of the building but from the collapse of the law.

Unlike	other	tragedies	I	had	witnessed	though	this	one	did	not	leave	me	with	a	feeling	of	
hopelessness. On the contrary, I have been impressed by the large mobilisation to bring 
change and how promptly some legislative changes were made. In France, for example, the 
value	chain	is	now	(slowly)	becoming	a	chain	of	liability	and	transparency.	It	is	clear,	that	at	
least in Europe, there’s a before and after Rana Plaza. 

This task though is far from coming to an end and the challenge is to keep moving forward and 
create a global awareness so as to move from Corporate Social Responsibility to one where we 
all truly have Social Responsibility.

The Circle has accomplished an exceptional piece of work. Their previous report and this 
one are not only tools for lawyers and NGOs to use but at their very heart show the intense 
struggle	facing	millions	of	women	and	the	need	to	advocate	and	bring	change:	putting	an	
end to the scandal of underpayment, as this form of modern slavery is at the root of so many 
unchartered tragedies.

There is a tiny margin between ignorance and indifference and between indifference and 
complicity. I don’t want to be an accomplice and nor should any of us.

Francois Zimeray 
Avocat à la Cour d’Appel de Paris 
Former Ambassador of France for Human Rights 
Former Member of the European Parliament
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Background
It	is	over	2	years	since	The	Lawyers	Circle	published	its	first	report,	Fashion Focus: The 
Fundamental Right to a Living Wage. That Report drew attention to the fact that a living wage 
- a wage sufficient to provide for a decent standard of life - is a fundamental human right 
recognised	in	international	law	since	1919.1 A century has passed, yet wage levels within the 
global garment industry remain far below that necessary to sustain a decent life. Poverty wages 
continue to blight the lives of millions of the world’s poorest workers, with little progress being 
made to improve the situation. As noted by one report, no brand can yet show that living wages 
are being paid to any garment worker in supply chains outside their own headquarter countries.2

The	problem	of	grossly	inadequate	wages	(the	living	wage	“gap”)	and	dangerous	working	
conditions	is	not	confined	to	the	garment	industry;	these	are	problems	found	in	a	wide	range	of	
manufacturing and agricultural production sectors in the poorest countries. They are problems 
that affect women disproportionately.

As	demonstrated	in	the	report,	a	number	of	problems	endure:

 1.  The statutory minimum wage in the largest garment producing countries comes nowhere 
close to a living wage, with most countries providing for minimum wage levels at less 
than	50%	of	that	necessary	to	secure	a	decent	life.

 2.  A weak regulatory environment in garment producing countries means that even the 
limited relevant labour laws and regulations often remain unenforced.

 3.  Fashion retailers operate in a highly competitive market and can negotiate aggressively 
with supplier factories to obtain ever lower rates of pay/piece work. 

 4.  The highly mobile nature of fashion retailers’ business means they can move quickly to 
source their product from a lower wage economy, so further increasing their negotiating 
leverage with factory owners.

 5.  The consequence of this is that there is a disincentive on states to increase their 
statutory minimum wage on the basis that factories would lose contracts to factories in 
lower	minimum	wage	economies.	This	is	exacerbated	by	currency	fluctuations.	

	 6.	 	Even	where	fashion	retailers	wish	to	ensure	that	their	products	are	made	by	individuals	
paid	a	living	wage,	it	is	difficult	for	them	to	do	this	within	a	factory	that	makes	products	for	
other companies and guarantees only the minimum wage. A further risk arises from the 
possibility that a factory sub-contracts the work for a lower price or in some other way 
does not pass the money on to the workers.

The endemic issue of low wages within the garment sector has been exacerbated by the 
global growth in “fast fashion”, that is, the manufacture of cheap “disposable” clothes. This 
sector depends on globally sourced cheap labour and weak or absent regulation to make 
its	profits.	As	consumption	increases	and	competition	becomes	even	more	intense,	the	
race to the bottom in terms of cheap labour and low regulation continues. In this arena 
the voluntary codes of conduct, often favoured by garment companies, are failing to have a 
discernible impact.

The essential problem can therefore be summed up as deriving from a perverse incentive 
within a globalised sector whereby states which decide to increase their statutory minimum 
wage, risk losing business to other states with lower minimum wages. As such, even where 
there is a stable Government, which does wish to promote the interests of its people, through 
the payment of living wages, it is hindered in doing so by the fact that the result could simply be 
the loss of jobs to other lower wage countries.

1. EXECUTIVE SUMMARY
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An Appetite for Change
There is appetite for change across large parts of the fashion industry, with agreement in 
principle that the current position is unacceptable and cannot continue. Many companies want to 
improve	the	conditions	and	pay	of	those	who	make	the	products	that	generate	their	profits.	To	do	
this, they have repeatedly emphasised the need for the whole sector to be subject to the same 
regulation so that competitive advantage is not gained by those unwilling to comply voluntarily.

Alongside the will for change, recent years have seen a drive towards legislation within Europe 
to address mandatory human rights due diligence as it relates to corporate accountability. This 
is	evidenced	by	the	UK’s	Modern	Slavery	Act	(2015)	and	The	French	Duty	of	Vigilance	Law	
(2017)	amongst	others	(please	see	Annex	B).	There	is	also	a	rise	in	the	perception	of	risk	by	
company shareholders associated with human rights in supply chains, as noted by a recent 
article in the Financial Times, Investors Ignore Human Rights at their Peril.3

Change within the global garment industry presents an exciting opportunity. The size of 
this sector in the world economy means that progress on wages and working conditions, 
spearheaded and championed by the fashion industry, could operate as a force for good across 
industry as a whole. It is not an understatement to say that this is more than fashion cleaning 
up its own act; fashion has an opportunity to improve the world.

Purpose & Scope of this Report
The purpose of this second report, Fashion Focus: Towards a Legal Framework for a Living Wage, 
is	to	provide	the	basis	for	a	new	proposal	on	living	wage	regulation.	Building	upon	the	findings	
of	the	first	report	and	the	ongoing	dialogue	The	Circle	has	with	its	stakeholders	(companies,	
NGOs,	academics,	lawyers	and	unions),	we	aim	to	address	the	gap	in	the	legal	framework	as	it	
relates to the payment of living wages in global garment supply chains.

For the purposes of this report, we have limited our scope to the context of living wage legislation, 
focussing	on	the	non-EU	aspect	in	particular.	We	are	aware	that	a	more	comprehensive	proposal	
would address human rights in general (including a living wage, safe working conditions, 
protection	against	discrimination	and	more).	We	are	also	aware	that	conditions	in	supply	chains	
within	the	EU	can	be	very	poor.	However,	for	the	purposes	of	this	proposal	the	focus	is	non-EU.

Based	on	legal	research	conducted	by	members	of	The	Lawyers	Circle	and	Milbank,	we	draw	
on	11	diverse	areas	of	existing	EU	regulation	with	extra-territorial	effect	to	evidence	potential	
parallels	and	precedents	for	EU	Living	Wage	legislation,	and	to	provide	arguments	for	the	EU	to	
look beyond its own borders in its regulations.

These	existing	regulations	demonstrate	key	principles	underpinning	EU	legislative	action:	(a)	
that	the	EU	should	not	cause	harm;	(b)	that	the	EU	should	be	protected	from	anti-competitive	
behaviour	caused	by	lower	standards	outside	the	EU;	(c)	that	the	EU	acts	to	address	abuses	of	
power;	(d)	that	the	EU	supports	the	sustainable	development	goals	and	(e)	that	the	EU	seeks	to	
ensure	compliance	with	international	law	(the	payment	of	wages	insufficient	to	meet	the	costs	of	
a	basic	life	is	contrary	to	the	ILO	and	OECD	Guidelines).	

We	also	note	that	the	EU	in	the	context	of	trade	remedies	is	already	comfortable	with	requiring	
compliance with labour standards. Human rights clauses have been included in all new general 
cooperation	and	trade	agreements	negotiated	by	the	EU	since	1995.	In	2008	such	agreements	
began also to include sustainable development chapters which contain obligations to respect 
labour	and	environmental	standards	with	a	clear	reference	to	core	labour	standards	as	defined	
by	ILO	conventions.	We	therefore	consider	that	the	EU	may	have	reached	a	stage	where	it	is	
willing to consider further approaches beyond trade remedies, which apply only between the 
State Parties. 

Proposal for a New Regulation
Given the limitations of cooperation, trade agreements and remedies to address wages and 
labour standards, the focus of our proposal is on the responsibilities of retail companies and 
importers to ensure that human rights are upheld within their supply chain. 
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We	propose	a	legislative	measure	that	directs	its	force	at	the	relevant	importer	into	the	EU	or	
company	operating	in	the	EU,	in	such	a	way	as	to	create	an	incentive	for	garment	producing	
states to raise their minimum wage levels. Its purpose is therefore to reverse the race to the 
bottom by altering the structural problems that cause garment producing countries to keep 
their minimum wage rates low and their regulation light or non-existent.

We consider that it would be possible to combine several of the measures already taken in 
relation	to	extra-territorial	measures	in	other	fields	to	impose	obligations on companies in 
order to achieve this paradigm shift.

For	example,	in	the	recent	Unfair	Trading	Practices	in	Business-to-Business	Relationships	in	
the	Agricultural	Food	Supply	Chain	Directive	(EU	Directive	2019/633),	the	EU	has	imposed	
controls in relation to practices in the food supply business, such as late payments, late 
cancellations, retroactive order changes and refusals to sign written contracts. These rules 
recognise the inequality of bargaining power between different stages of the supply chain in the 
food business. This inequality of bargaining power similarly exists in the garment supply chain. 
Crucially,	the	new	Food	Supply	Chain	rules	do	not	just	affect/protect	EU	suppliers	but	also	
suppliers	from	outside	the	EU	that	sell	agricultural	produce	into	the	EU.	This	occurred	because	
of	the	recognition	that	a	failure	to	provide	similar	protection	for	suppliers	outside	the	EU	would	
have	the	consequences	of	diverting	trade	or	purchasing	to	non-EU	suppliers,	which	is	also	
happening in the garment sector, where labour and health and safety standards within the 
EU	can	be	avoided	by	suppliers	using	labour	from	outside	the	EU.	It	seems	therefore	that	this	
provides a potential model for legislation in relation to the garment sector. 

Due	diligence	obligations	may	also	be	modelled	on	existing	EU	provisions	relating	to	conflict	
minerals and the Import of Timber Products. Similarly, the Ship Recycling Regulation controls 
where	ships	flying	EU	flags	may	be	recycled,	including	when	they	are	recycled	outside	of	the	
EU.	Owners	face	criminal	prosecution	under	the	Waste	Shipment	Regulation	if	they	are	found	
to	have	evaded	the	Ship	Recycling	Regulation	by,	for	example,	re-flagging	the	ship	or	leaving	
the	EU	with	cargo	and	then	recycling	the	ship	at	a	yard	not	on	the	EU	list.	

In	our	view,	there	is	potential	for	a	Regulation	that	would	not	prohibit	EU	garment	retailing	
companies from sourcing their products from any particular country, since that would likely be 
in breach of WTO rules. Rather, the Regulation would provide that where the garments were 
produced in a country where the minimum wage did not meet the requirements of a living 
wage, the importer would be required to state that it had or had not taken all reasonable steps 
to ensure that the goods imported had been produced by workers paid a living wage (“the due 
diligence	obligation”).	The	Regulation	would	provide	a	list	of	countries	where	either	there	is	no	
statutory minimum wage or that wage does not meet the requirements of a living wage. The due 
diligence obligation would only apply where an importer used a country that was on that list to 
produce the goods. So no due diligence obligation would arise in respect of countries that were 
not listed. Importers would therefore have three options. 

1.  First, to import from a country where the statutory minimum wage was a living wage. In that 
case, there would be no due diligence obligation in relation to labour costs. 

2.  Secondly, to carry out due diligence and ensure that the imported products were produced 
by workers who were paid a living wage. Thus, the importer would be able to sign the 
declaration stating that due diligence had been carried out and that the importer was 
satisfied	that	the	goods	had	been	produced	by	workers	who	had	been	paid	a	living	wage.	
Provided reasonable due diligence had been carried out, a later discovery that the goods 
had not been made by workers paid at least a living wage, would not have consequences, 
that	is	fines	or	civil/criminal	charges	depending	on	the	severity	of	the	failure.	

3.  Thirdly, an importer could state that it had not carried out due diligence to ensure that its 
products had been produced by workers paid a living wage. In that case, it is hoped that 
public exposure for that omission would have market consequences, such that importers 
would prefer options 1 or 2.

The overall objective of the legislation would be for the garment producing countries to raise 
their statutory minimum wage to a living wage so as to be removed from the list. That is 
because, it is assumed that importers would prefer Option 1 above, since in that case, the risk 
of	fines	and	potentially	criminal	charges	would	not	arise.	The	calculation	of	the	living	wage	and	
its comparison with the statutory minimum would need to be carried out by the Commission 
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on	the	basis	of	figures	supplied	by	the	relevant	country.	That	exercise	would	need	to	be	done	
annually	or	possibly	every	18	months.	

In	light	of	existing	EU	extra-territorial	legislation	that	protects	in	particular	commercial,	
environmental and data rights, which is considered in more detail below, and taking 
consideration	of	the	EU’s	current	thinking	on	the	garment	sector,	it	is	our	view	that	Parliament	
would	be	interested	in	such	a	proposal.	The	EU	would	be	working	to	protect	the	human	rights	
of	workers	outside	its	jurisdiction.	But	in	addition,	this	could	have	positive	benefits	for	workers	
within	the	EU,	who	are	losing	work	as	a	result	of	the	race	to	the	bottom.	

The	Beginning	of	a	Discussion
Our aim with this report is to stimulate discussion and debate around our proposal for new 
legislation	at	the	EU	level.	We	are	aware	that	there	are	many	others	committed	and	working	to	
ensure a living wage (see Annex C for an overview of other organisations active in the Living 
Wage	space)	and	our	wish	is	to	work	with	them	and	others	so	that	we	can	build	and	push	
forward cohesively for a legislative solution that ensures a living wage.
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2.1 Overview
The development of any legislation to impose rules or conditions in relation to production of 
garments	outside	the	EU	would	involve	the	EU	legislating	in	relation	to	practices	that	take	place	
outside	the	EU.	This	is	something	that	the	EU	has	already	done	in	many	contexts.	The	following	
section gives non-exhaustive examples that highlight the extra-territorial impact of 11 areas of 
EU	regulation,	showing	how	these	directives	and	regulations	could	be	helpful	as	parallels	and	
precedents	to	frame	both	(1)	the	impetus	and	rationale	for	the	EU	to	take	action	in	relation	to	a	
living	wage	for	the	garment	industry	(the	“why”)	and	(2)	the	ways	in	which	it	might	do	so	(the	“how”).

The areas of regulation considered for this section are summarised at Annex A which contains 
a summary of each regulatory framework, and its extra-territorial impacts. In brief, we have 
looked	at	the	following	areas:

• Money laundering:

	 	The	purpose	of	the	EU’s	money	laundering	regime	is	set	out	in	Article	1	of	the	fourth	EU	
Directive	on	money	laundering	as	being	to	“prevent	the	use	of	the	Union’s	financial	system	
for	the	purposes	of	money	laundering	and	terrorist	financing.”	Article	1	goes	on	to	say	that,	
“Money laundering shall be regarded as such even where the activities which generated 
the property to be laundered were carried out in the territory of another member state or in 
that of a third country”. The legislation also envisages the Commission recognising “high 
risk third countries”. There are several useful parallels between this regime and the garment 
industry with its long supply chains, often originating in less stable countries.

• Financial services:

	 	The	EU’s	range	of	financial	services	legislation	is	aimed	at	creating	a	level	playing	field	for	
the	provision	of	financial	services	throughout	the	EU.	It	affects	non-EU	entities	operating	
within	the	EU	in	myriad	ways	both	direct	(such	as	the	market	abuse	regime)	and	indirect	(the	
equivalence	regime	for	financial	benchmarks).

• Competition law:

  The European Commission interprets the anticompetitive and abuse of dominance provisions 
of	the	Treaty	on	the	Functioning	of	the	EU	in	such	a	way	that,	provided	an	anticompetitive	
agreement	or	abuse	of	dominance	has	an	effect	within	the	EU,	the	location	of	the	undertakings,	
agreements	or	practices	is	irrelevant.	EU	competition	laws	can	therefore	be	applied	to	and	
influence	the	behavior	of	companies	located	or	operating	outside	the	EU	in	a	manner	which	
could provide helpful parallels for bringing change within the global garment industry.

• Food law:

	 	The	Unfair	Trading	Practices	in	Business-to-Business	Relationships	in	the	Agricultural	
Food	Supply	Chain	Directive	(EU	Directive	2019/633	of	the	European	Parliament	and	
of	the	Council	of	17	April	2019)	blacklists	certain	practices	such	as	late	payments,	late	
cancellations, retroactive order changes and refusals to sign written contracts in the food 
supply business. In doing so, it recognises the inequality of bargaining power between 
different	parties.	Crucially,	the	Directive	does	not	just	operate	within	the	EU	but	protects	
suppliers	outside	the	EU	when	they	sell	agricultural	produce	into	the	EU.	This	is	not	only	to	
protect such suppliers but also to recognise the fact that a failure to provide similar protection 
for	suppliers	outside	the	EU	would	have	the	consequences	of	diverting	trade	or	purchasing	
to	non-EU	suppliers.	This	is	precisely	what	is	happening	in	the	garment	sector,	where	labour	
and	health	and	safety	standards	within	the	EU	can	be	avoided	by	suppliers	using	labour	from	
outside	the	EU.	Accordingly,	this	Directive	may	well	provide	a	very	useful	precedent.

2. EU ACTIONS BEYOND THE EU: 
IDENTIFYING POTENTIAL PARALLELS AND 
PRECEDENTS FOR EU LIVING WAGE LEGISLATION
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•	 Conflict	minerals:

	 	The	territories	where	tin,	tungsten,	tantalum	and	gold	are	mined	in	conflict	situations	are	all	
outside	the	EU.	The	EU’s	legislation	in	this	field	is	directly	applicable	to	EU	companies	that	
import	these	metals	into	the	EU,	no	matter	where	they	originate.	The	monitoring	and	audit	
of supply chains through traceability systems and due diligence is key – as it must also be in 
the garment industry.

• Timber imports:

	 	The	EU	Regulation	on	the	Import	of	Timber	Products	(EU	Directive	No	995/2010	of	20	
October	2010)	aims	to	prevent	timber	that	has	been	illegally	logged	being	imported	into	
the	EU.	Due	diligence	requirements	are	laid	down	to	ensure	that	the	timber	comes	from	
lawful sources. There is a due diligence obligation and a regime for checking at intervals by 
competent	authorities	with	Member	States	able	to	set	penalties,	including	fines	proportionate	
to the environmental damage caused. Again, this could provide a useful precedent.

• Aviation and maritime regulations:

	 	The	emissions	trading	scheme	and	its	application	to	aviation	applies	to	all	flights	that	
take	off	or	land	within	the	EU	even	if	the	flight	or	part	of	the	flight	is	not	within	the	EU.	
The	entire	emissions	of	the	flights	are	covered	and	the	operators	must	fly	within	their	
allowances,	breach	of	which	leads	to	the	imposition	of	penalties.	Thus,	the	EU	only	allows	
the commercial activity of aviation within its borders if the operator complies with conditions, 
including in relation to its extra-territorial activities.

• Ship recycling:

	 	The	Ship	Recycling	Regulation	20131 provides a list of ship recycling facilities that meet 
the	minimum	environmental	standards	and	can	therefore	be	used	to	dismantle	ships	flying	
EU	flags.	Any	non-EU	recycling	yard	therefore	must	comply	with	those	standards	if	it	is	
to	recycle	EU	ships.	Owners	could	face	criminal	prosecution	under	the	Waste	Shipment	
Regulation if they are found to have evaded the Ship Recycling Regulation by, for example, 
re-flagging	the	ship	or	leaving	the	EU	with	cargo	and	then	recycling	the	ship	at	a	yard	not	
on	the	EU	list.	Whilst	not	directly	transferable	in	relation	to	garment	producing	facilities	
for practical reasons, it is possible that a list type approach could be taken in relation to 
countries where the minimum wage meets a living wage.

• The goods package:

  This is made up of two proposals - the proposal for a regulation on enforcement and 
compliance	in	the	single	market	for	goods	(the	Market	Surveillance	Proposal)	and	a	
proposal	on	a	regulation	on	mutual	recognition	of	goods	(the	Mutual	Recognition	Proposal).	
Non-EU	manufacturers	operating	in	the	EU	would	be	affected	by	most	of	the	provisions,	and	
there	are	also	specific	provision	requiring	non-EU	manufacturers	to	designate	a	responsible	
person for compliance purposes.

• Anti-bribery:

	 	There	is	no	single	EU	anti-bribery	or	anti-corruption	directive	or	regulation.	However,	it	is	
a	strand	contained	in	several	areas	of	EU	legislation	such	as	money	laundering	and	public	
procurement	and	the	EU	member	states	have	their	own	national	legislation.	The	UK	Bribery	
Act	2010	is	among	the	strictest	legislation	worldwide	in	this	area	and	it	is	the	UK	anti-bribery	
legislation we have considered for this report.

• Data protection:

  Data protection involves the fair and proper use of information about people and should 
strike a balance between the rights of the individual and the wider interests of society. For 
the	purposes	of	this	report,	we	have	looked	at	GDPR	(The	EU	General	Data	Protection	
regulation)	and	the	UK	Data	Protection	Act	2018.	A	general	theme	is	that	the	location	of	
the	data	subject	is	immaterial	–	if	the	data	is	being	controlled	or	processed	by	an	EU	Entity	
then	the	EU	data	protection	legislation	will	be	relevant.	This	is	similar	to	the	proposal	that	
EU	retailers	should	have	proper	regard	to	the	rights	of	the	individuals	in	their	supply	chains,	
wherever those individuals may be in the world.
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2.2  Rationale for Legislation with Extra-Territorial Effect – 
the “Why”

It is helpful to consider why	the	EU	has	taken	steps	which	have	an	effect	outside	the	EU.	A	
review of these 11 areas of regulation reveals several common themes which are also relevant 
to the consideration of a living wage within the garment industry. A summary of the most 
significant,	with	a	few	examples	is	as	follows:

  a)  The recognition that actions taken by EU companies and citizens can cause harm 
elsewhere in the world (and that the EU can act as a force for good).

	 	The	EU	recognises	that	it	is	a	significant	actor	in	the	global	economy	and	has	regularly	
demonstrated a sense of responsibility to the rest of the world, particularly low-income 
countries,	through	its	legislation.	Some	examples	are:

   Conflict	minerals:	Effectively	dealing	with	trade	in	conflict	minerals	is	key	to	the	EU	
commission’s	aims	to	reduce	and	avoid	contributing	to	conflict	overseas	and	to	build	
stability and promote the rule of law across the world. As the world’s largest trading 
bloc,	by	instilling	effective	anti-conflict	mineral	trading	requirements,	the	EU	can	have	a	
significant	impact	in	combating	the	prevalence	of	conflict	minerals	on	the	world	market.

   Ship recycling:	In	its	December	2018	announcement	of	the	first	three	shipyards	outside	
the	EU	to	be	added	to	the	list	of	approved	facilities,	the	European	Commission	website	
stated:	“European	ship	owners	own	35%	of	the	world	fleet.	A	large	percentage	of	these	is	
being dismantled on beaches in South Asia, under conditions harmful to workers’ health 
and the environment. With the adoption of the updated List, the European Commission 
has taken an important step to help ensure that ships are recycled in facilities that are 
safe for workers and environmentally sound.”2

   Food supply chain:	Recital	7	of	the	Unfair	Trading	Practices	Directive	notes	that	
unfair trading practices are likely to have a negative impact on living standards in the 
agricultural community, including the primary producers in the chain. This consideration 
applies	not	only	in	the	EU,	but	worldwide.

   Food law:	Regulation	(EC)	no	1946/2003	deals	specifically	with	the	export	of	
genetically	modified	organisms	to	Non-EU	countries.	Recital	4	states:	“It	is	important	
to organise the supervision and control of transboundary movements of GMOs in 
order to contribute to ensuring the conservation and sustainable use of biological 
diversity, taking also into account risks to human health and so as to enable citizens 
to make a free and informed choice in regard to GMOs.” Furthermore, Article 11 
includes	this	statement:	“Recognising	that	some	developing	countries,	and	some	
countries with economies in transition, may lack the capacities which would enable 
them to take such informed decisions, the Commission and Member States should 
make sustained efforts to enable them to develop and strengthen human resources 
and institutional capacities.”

  b)   Protecting the EU market and EU workers from unfair competition caused by 
lower standards outside the EU.

	 This	is	an	explicit	or	implicit	aim	in	several	areas	of	EU	regulation.	For	example:

   Food Supply Chain Unfair Trading Practices:	Recital	12	to	the	directive	states:	“A	
broader scope could also avoid the unintended diversion of trade towards non-protected 
suppliers,	which	would	undermine	the	protection	of	suppliers	in	the	Union.”

   Competition law:	The	qualified	effects	test,	referred	to	in	the	leading	case	of	Intel	
Corporation v European Commission, holds that conduct does not need to have any 
actual	effect	on	competition	in	the	EU	internal	market	for	EU	competition	laws	to	apply	
“…when it is foreseeable that the conduct in question will have immediate and substantial 
effect	in	the	EU.”

   Bribery law:	The	UK’s	Bribery	Act	is	based	on	the	economic	and	commercial	
consideration that corruption distorts fair competition and undermines the free  
market principle.
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   Ship recycling:	As	stated	in	recital	7	to	the	Directive,	by	ensuring	that	EU	ships	cannot	
be	recycled	in	unsound	facilities	outside	the	EU	“…the	competitiveness	of	safe	and	
environmentally sound recycling and treatment of ships in ship recycling facilities located 
in a Member State would thereby also be increased...”

   Money Laundering:	Recital	1	to	the	Fourth	Money	Laundering	Directive	states:	“Flows	
of	illicit	money	can	damage	the	integrity,	stability	and	reputation	of	the	financial	sector,	
and	threaten	the	internal	market	of	the	Union	as	well	as	international	development.”

 c)  Ensuring safety and security standards within the EU

  In a global economy, it is not possible to ensure safety and security without imposing 
obligations	on	bodies	operating	outside	the	EU.

   Aviation and maritime inspections: Regulation (EC) No 300/2008 (“Aviation 
Security Regulation”) states that planes, passengers and baggage arriving into, or in 
transit	through	the	EU	from	third	countries,	are	subject	to	more	security	inspections	than	
for	transit	within	the	EU.

   The goods package: To ensure that consumers can trust that goods are compliant with 
EU	standards,	the	goods	package	places	both	voluntary	and	non-voluntary	obligations	
on	producers	outside	the	EU,	such	as	voluntarily	declaring	compliance	with	EU	
standards,	and	requiring	non-EU	manufacturers	to	designate	a	natural	or	legal	person	to	
be responsible for compliance information. This person should act as a point of contact 
with market surveillance authorities and be able to demonstrate conformity of their 
product	to	EU	requirements.

   Money laundering: Where an obliged entity is part of a group, it must implement 
group-wide policies and procedures (including for sharing information within the group 
for	anti-money	laundering	purposes).	Where	obliged	entities	have	branches	or	majority-
owned subsidiaries in third countries where the minimum anti-money laundering 
requirements are “less strict” than those in the relevant member state, such branches 
or subsidiaries must implement the requirements of the relevant member state (to the 
extent	permitted	by	the	third	country’s	laws).

	 d)	 	Improving	the	efficiency	of	supply	chains

    Food supply chain unfair trading practices: Vice-President Jyrki Katainen, 
responsible	for	Jobs,	Growth	Investment	and	Competitiveness,	said:	“There	are	
imbalances of bargaining power in the food supply chain and with this, the Commission 
is tackling the unfair trading practices head-on. We act because unfair business 
conduct	undermines	the	economic	viability	of	operators	in	the	chain.	By	setting	
minimum standards and reinforcing the enforcement, the Directive should ensure that 
these operators are able to compete on fair terms, thereby contributing to the overall 
efficiency	of	the	chain.	This	is	a	clear	statement	for	more	fair	business	conduct.”

 e)  Moral leadership with respect to human rights

	 	The	European	Union	website	states:	“There	are	two	main	streams	of	human	rights	policy	
and	action	within	the	European	Union.	One	is	to	protect	the	fundamental	human	rights	for	
EU	citizens,	and	the	other	is	to	promote	human	rights	worldwide.”3 Some examples in the 
areas	we	have	reviewed	are:

   Ship recycling:	The	EU	Regulation	addresses	the	effects	of	ship	recycling	on	the	
environment, human health and safety.

   Food supply chain unfair trading practices: This Directive addresses unequal 
bargaining power in relation to unfair trading practices in the food supply chain, with a 
view to improving conditions within agricultural communities.

   Conflict	minerals: One of the expressed aims of the Regulation is to help put an end to 
the exploitation and abuse of local communities.

  Bribery Act:	The	UK	act	addresses	abuses	of	power.

  The UK’s Modern Slavery Act is another example in this area.
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 f)  Addressing development goals

	 	In	September	2015,	the	United	Nations	General	Assembly	adopted	the	2030	Agenda	
on Sustainable Development, including at its core 17 Sustainable Development Goals 
(SDGs).4 The SDGs are not legally binding but offer a framework for the implementation of 
sustainable	development	worldwide.	The	EU	has	committed	to	implement	the	SDGs	both	in	
its	internal	and	external	policies.	In	its	official	communication	following	the	adoption	of	the	
2030	Agenda	in	September	2015,	the	European	Union	said:	“The	EU	has	a	strong	starting	
position when it comes to sustainable development and is also fully committed to be a 
frontrunner	in	implementing	the	UN’s	2030	Agenda,	together	with	its	member	countries.”5

  Several of the goals are relevant, most particularly Goal 12: “Ensure sustainable 
consumption and production patterns”.	On	its	website,	the	EU	states:	“The	EU	promotes	
for example responsible supply chains and responsible business practices of European 
companies in developing countries”.6

	 	Despite	ambitious	statements,	the	EU	overall	has	not	been	very	active	in	the	implementation	
of	the	goals	–	within	and	outside	of	the	EU.	A	recent	report	on	the	subject	by	the	think	tank	
Think	2030	comments:	“The	gap	between	words	and	action	by	the	European	Commission	is	
increasingly	being	noticed.	In	June	2017,	the	Council	of	the	European	Union	presented	their	
conclusions	on	the	2030	Agenda,	asking	the	EC	to	increase	their	ambitions	and	develop	a	
strategy	with	clear	targets	and	timetables	(Council	of	the	European	Union	2017b).”7

	 	Incorporation	of	the	SDGs	into	the	institutional	landscape	of	the	EU	has	mainly	taken	the	shape	
of tacking the goals onto existing policies and mechanisms, and declaring the intention to align 
the policy implementation with the SDGs. Essentially, the Commission follows the idea that the 
SDGs	are	already	integrated	in	current	EU	priorities	and	policies.8 This can be seen in areas 
such	as	conflict	minerals	and	money	laundering.	However,	it	is	certainly	important	to	align	any	
proposal	within	the	living	wage	arena	with	the	SDGs	and	the	EU’s	stated	aim	to	act	upon	them.

2.3		Methods	of	Influencing	and	Regulating	Behaviour	
Outside	the	EU	–	the	“How”

Similarly, a review of these 11 areas of regulation draws out a number of ways showing how the 
EU	can	influence	or	even	regulate	behaviour	and	actions	outside	the	EU,	and	which	could	apply	in	
the living wage context. These are highlighted below, by looking at a few examples in each case.

 a)  Supply chain due diligence obligations

   Money laundering:	Due	diligence	obligations	vary	between	simplified	due	diligence	
and enhanced due diligence according to the degree of risk involved. Obliged entities 
must apply customer due diligence measures in a broad range of circumstances. These 
include	(i)	when	establishing	a	business	relationship	(meaning	a	business,	professional	
or commercial relationship which is connected with the professional activities of an 
obliged	entity	and	which	is	expected	to	have	an	element	of	duration);	(ii)	when	carrying	
out	a	transaction	that	amounts	to	€15,000	or	more;	(iii)	where	there	is	a	suspicion	of	
money	laundering;	and	(iv)	where	there	are	doubts	about	the	veracity	of	any	previously	
obtained	customer	identification	data.9

   Conflict	minerals:	EU	importers	must	monitor	and	audit	their	supply	chains	through	the	
establishment of “traceability systems” and robust due diligence exercises. The Regulation 
views the due diligence as encompassing an “ongoing, proactive and reactive process” 
through which companies audit their sales and purchases “with a view to ensuring that 
they	do	not	contribute	to	conflict	or	the	adverse	impacts	thereof”.	Corporations	can	be	put	
under pressure to interrogate where their materials and raw materials are coming from, 
and can be forced to consider the impact their trade has on the territories their materials 
pass	through.	In	this	way,	the	Regulation	can	be	seen	as	a	significant	precedent	for	further	
supply chain due diligence legislation.

   Timber imports:	The	Regulation	requires	operators	importing	timber	into	the	EU	for	the	
first	time	to	undertake	due	diligence	to	ensure	it	originates	from	legal	sources.	Operators	
can either develop their own due diligence system or use one developed by a recognised 
monitoring organisation.
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 b)  Reporting obligations

   Money laundering:	Each	member	state	must	establish	a	Financial	Intelligence	Unit	
(“FIU”)	to	prevent,	detect	and	effectively	combat	money	laundering.	Each	FIU	must	be	
independent, have the ability to take autonomous decisions to analyse and request 
information, and will act as the national unit responsible for receiving and analysing 
reports of suspicious transactions.

	 	 	Obliged	entities	must	inform	their	relevant	FIU	where	they	know	or	suspect	that	certain	
funds are the proceeds of criminal activity and must provide such further information as 
the	FIU	requests	in	relation	to	this.	Obliged	entities	are	generally	prohibited	from	carrying	
out transactions which they know or suspect to be related to proceeds of criminal activity 
until	they	have	informed	the	relevant	FIU.

   Conflict	minerals: The OECD Due Diligence Guidelines focus on how effective due 
diligence	procedures	can	be	established	by	EU	importers.	As	part	of	this	framework,	
importers are required to report annually on supply chain due diligence. This report 
should be made publicly available.10

   Aviation and Maritime inspections: Provision of information - ships must provide 
security information before they enter a Member State port under the Maritime Security 
Regulation. Similarly, living wage legislation could require entities to provide information 
about	their	wage	standards	before	goods	enter	the	EU	Market.

 c)  Declaration of Compliance

   Goods Package: The Mutual Recognition proposal includes a voluntary system of 
declaration	of	compliance	with	EU	standards.	Supply	chain	participants	in	the	garment	
sector could similarly utilise such a framework to provide a declaration that goods 
produced have been done so in line with living wage principles. For example, by either 
adding to the mutual recognition declaration, or introducing a separate “living wage 
declaration”, supply chain participants would be able to demonstrate their compliance 
with living wage principles. Supply chain participants could also be required to provide 
evidence	justifying	their	declaration,	such	as	financial	statements	evidencing	salaries	to	
workers.	Verifying	such	evidence	would	be	difficult	given	the	large	numbers	of	workers	
of	various	categories,	as	well	as	the	differing	standards	of	financial	reporting	across	
jurisdictions,	so	approved	local	systems	of	verification	would	probably	be	necessary.

 d)  Corporates obliged to ensure proactively that effective systems are in place

   Data protection: Organisations must put in place appropriate technical and 
organisational	measures,	such	as:

	 	 (a)		adopting	and	implementing	data	protection	policies;

	 	 (b)		taking	a	“data	protection	by	design	and	default”	approach;

	 	 (c)		putting	written	contracts	in	place	with	Processors;

	 	 (d)		maintaining	documentation	of	the	processing	activities;

	 	 (e)		implementing	appropriate	security	measures;

	 	 (f)		recording	and,	where	necessary,	reporting	personal	data	breaches;	and

	 	 (g)		carrying	out	data	protection	impact	assessments	for	uses	of	personal	data	that	are	
likely to result in high risk to individuals’ interests.

   Money Laundering: Affected institutions are required to appoint an anti-money 
laundering	compliance	officer.

   UK Bribery Act: Corporates must have “adequate procedures” in place designed to 
prevent bribery.

   Goods Package: The Market Surveillance Proposal includes the designation of a person 
responsible for compliance information. Legislation could similarly be applied to require 
that manufacturers or importers have a nominated person responsible for maintaining 
and being able to provide evidence of a company’s application of living wage principles 
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to countries or regulatory bodies. This would create an easy point of contact for verifying 
compliance with living wage principles.

   The Market Surveillance Proposal envisages authorities being able to carry out 
“necessary on-site inspections”,11 which could also apply in the living wage context. 
The reality would be challenging due to the global nature of supply chain participants 
and the proportional cost and administrative burden of completing similar evidentiary 
checks	along	the	chain.	EU	approved	local	systems	of	inspections	would	probably	
be necessary.

 e)   Designated national authorities to investigate/enforce and work together  
across borders

   Food supply chain (unfair trading practices): The Directive requires Member 
States to designate a public authority to enforce the ban on the listed practices 
included in the directive.

   Money laundering: Member States must ensure that money laundering is prohibited. 
Member states must ensure that obliged entities “can be held liable for breaches” of the 
national law implementing the Fourth MLD, and any resulting sanction or measure must 
be “effective, proportionate and dissuasive”.

	 	 	There	is	also	coordination	at	EU	level	through	the	cooperation	and	exchange	of	
information	among	EU	Financial	Institution	Units.12

   Financial services:	The	European	System	of	Financial	Supervision	(ESFS)	is	a	multi-
layered system of micro- and macro-prudential authorities that includes the European 
Systemic	Risk	Board,	the	three	European	supervisory	authorities	and	the	national	
supervisors.	The	ESFS	aims	to	ensure	consistent	and	coherent	financial	supervision	in	
the	EU.13

   Competition law:	Council	Regulation	(EC)	No	1/2003	has	governed	the	implementation	
of	the	rules	laid	down	in	Articles	101	and	102	of	the	Treaty	on	the	Functioning	of	The	
European	Union	(TFEU)	since	1	May	2004.	This	allows	national	competition	authorities	
and	the	courts	of	the	Member	States	to	apply	Articles	101	and	102	TFEU	themselves.	
In	addition,	Directive	(EU)	2019/1	is	intended	to	empower	the	competition	authorities	
of	the	Member	States	to	be	more	effective	enforcers	of	EU	competition	law.	It	will	
make certain that the same legal basis applies to all national competition authorities, in 
their	cooperation	within	the	European	Competition	Network	(ECN),	and	that	they	have	
appropriate tools to enforce the competition rules.14

   Timber imports: The Regulation requires that competent authorities carry out checks 
at regular intervals on monitoring organisations and operators and should be able to 
require operators to take remedial actions where necessary. Operators therefore need 
to ensure that they maintain good records of due diligence. The Regulation leaves each 
Member State to set its own rules on the penalty for infringing the Regulation, which may 
include	(amongst	other	things),	fines	proportionate	to	the	environmental	damage,	the	
value of the products concerned and the tax losses and economic detriment resulting 
from infringement, seizure of the products concerned and immediate suspension of 
authorisation to trade.

   Goods package: The Market Surveillance Proposal will “consolidate the existing 
framework for market surveillance authorities, encourage joint actions by market 
surveillance authorities from several Member States, improve the exchange of 
information and promote the coordination of market surveillance authorities and 
create	a	strengthened	framework	for	controls	on	products	entering	the	Union	market	
and for improved cooperation between market surveillance authorities and customs 
authorities.” The Goods Package envisages effective information and communication 
support systems15 to facilitate effective coordination of compliance and enforcement 
under the proposals. In particular, it requires the development of “an information and 
communication system for the collection and storage of information”16 to record, amongst 
other things, details of non-compliance, restrictive measures applied and penalties 
imposed. Given the volume of market participants to whom living wage principles would 
be applied, it could ease administrative and cost burdens to create a collaborative 
information-sharing system. Such a system could include details of manufacturers 
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or importers that have demonstrated adherence to living wage principles, underlying 
evidence demonstrating compliance and any restrictions or penalties imposed for failure 
to, or incorrect declarations of, compliance. Countries participating in the promotion of 
living wage principles could also agree to share information provided in their territory 
regarding a manufacturer or importer, which would reduce the burden on and potential 
duplication of efforts by a company that is required to evidence its compliance with living 
wage principles across multiple jurisdictions.

 f)  Fines

   Competition law:	Where	EU	competition	laws	apply,	the	EC	must	determine	how	
to	calculate	a	fine	such	that	it	would	act	to	deter	anticompetitive	practices	in	the	EU,	
whether they took place within the internal market or not. The EC recommends using “a 
percentage	of	[the]	company’s	annual	sales	of	the	product	concerned	in	the	infringement	
(up	to	30%)”	as	a	starting	point.	The	amount	of	the	fine	is	then	adjusted	to	take	into	
account	various	factors	including:	duration	of	infringement,	aggravating	factors	(such	
as	repeated	infringement),	attenuating	circumstances	(such	as	non-implementation	of	
anticompetitive	agreements	or	practices),	and	turnover.

	 	 	Fines	based	on	global	sales	may	be	too	high	to	reflect	the	damage	anticompetitive	
conduct	has	caused	solely	within	the	EU.	On	the	other	hand,	fines	only	based	on	sales	
within	the	EU	ignore	the	effects	overseas	sales	may	have	on	the	internal	market.	The	
EC	addresses	this	issue	through	its	guidelines	on	the	method	of	setting	fines	(the	“EC	
Guidelines”).	The	guidelines	have	been	further	developed	through	case	law	in	the	context	
of international cartels.

   Paragraph 13 of the EC Guidelines provides that, “in determining the basic amount of 
the	fine	to	be	imposed,	the	[EC]	will	take	the	value	of	the	undertaking’s	sales	of	goods	or	
services to which the infringement directly or indirectly relates in the relevant geographic 
area	within	the	[European	Economic	Area	(the	“EEA”)].”

   Unfair trading practices in food supply chain:	Article	6	of	the	directive	provides	that	
the enforcement authorities have the power to “impose, or initiate proceedings for the 
imposition	of,	fines	and	other	equally	effective	penalties	and	interim	measures	on	the	
author of the infringement, in accordance with national rules and procedures.”

   Data protection:	There	are	two	tiers	of	administrative	fines	that	can	be	levied	as	
penalties	for	GDPR	non-compliance:

	 	 (a)		Tier	one	-	up	to	€10	million,	or	2%	annual	global	turnover	–	whichever	is	higher;	or

	 	 (b)		Tier	two	-	up	to	€20	million,	or	4%	annual	global	turnover	–	whichever	is	higher.

	 	 	Tier	one	is	for	more	“accountability-related”	fines	(for	example,	failure	to	keep	accurate	
data	processing	records);	and	tier	two	is	for	more	“principles-related”	fines	(for	example,	
transferring	data	to	a	third	country	without	having	adequate	safeguards	in	place).

	 g)	 	Certification	schemes

   Aviation and maritime inspections: This regime necessitates transparency across the 
supply chain and includes the mandated provision of information. Living wage legislation 
could adopt similar principles to require entities in a supply chain importing goods into the 
EU	to	undergo	an	on-site	verification	of	operations	to	ensure	that	they	are	meeting	living	
wage	standards.	Verification	could	involve	a	certificate	of	compliance,	and	such	a	certificate	
could	either	be	required	to	import	goods	into	the	EU	or	could	be	a	“fair	trade”	style	
certification,	in	either	case	evidencing	the	living	wage	compliance	within	the	supply	chain.

   However, this approach may be limited by how far down the supply chain the legislation 
would need to reach to tackle unfair wages in the manufacturing industry. On-site 
verification	at	a	manufacturer	level	may	be	an	impossibly	large	undertaking	that	is	difficult	
to reconcile within extra-territorial limits of powers.17 It may be more feasible to require 
those	entities	further	up	the	chain	to	obtain	certification	from	Member	States	or	an	EU	
agency, a condition of which could be to monitor compliance with living wage standards 
further down the supply chain.
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 h)  Commission compliance inspections

   Aviation and Maritime inspections: Living wage legislation could require the 
Commission to oversee compliance with its provisions, in a similar manner to the aviation 
and	maritime	security	inspections	(possibly	through	a	separate	EU	agency,	operating	
in	a	similar	role	to	EASA).18	Both	the	Aviation	Inspection	Regulation	and	the	Maritime	
Inspection Regulation provide for inspections at Member State and lower levels at the 
point	of	entry	to	the	EU	(e.g.	ports	and	airports).	Similar	level	inspections	or	spot	checks	
could be employed in relation to living wage legislation to regulate the access of goods 
to	the	EU	market.	Compliance	inspections	at	the	level	of	large	companies	within	the	EU	
could also be considered.

 i)  Recognition of equivalence

   Aviation and maritime inspections:	Article	20	of	the	Aviation	Security	Regulation	
allows agreements recognising equivalent security standards to be agreed between 
EU	and	third	countries	(“one	stop	security”).	Under	Article	7,	Member	States	must	
notify the commission about third country aviation security measures if they diverge 
from	EU	standards.	Both	these	concepts	could	be	adapted	to	the	living	wage	context	to	
encourage higher wage standards.

 j)  Direct and indirect requirements for allowing access to EU markets

   Financial services: There are a number of examples of situations where conditions 
are	imposed	either	(i)	directly	on	non-EU	entities:	by	requiring	those	non-EU	entities	to	
comply	with	such	conditions	in	order	for	them	to	be	able	to	transact	with	EU	entities	or	to	
sell	and/or	market	their	financial	services	to	non-EU	entities,	or	(ii)	indirectly	on	non-EU	
entities:	by	requiring	that	EU	entities	are	only	able	to	transact	with	non-EU	entities	that	
have complied with such conditions.

	 	 	In	the	living	wage	context,	a	direct	obligation	could	be	imposed	on	non-EU	entities	that	
they must comply with certain conditions to be able to sell their garments to entities 
within	the	EU,	including	a	condition	that	the	persons	involved	in	the	manufacture	of	the	
garments to be sold were not paid less than the living wage.

	 	 	Alternatively	(or	in	addition	to	the	direct	obligation),	an	indirect	obligation	could	be	
imposed	on	non-EU	entities	that	wish	to	sell	their	garments	to	entities	within	the	EU.	This	
could be achieved by putting in place a requirement that, in order to be able to purchase 
garments	from	suppliers	(both	those	located	in	the	EU	and	those	located	outside	of	the	
EU),	EU	retailers	must	have	verified	(i)	the	ultimate	source	of	those	garments,	and	(ii)	that	
the persons involved in the manufacture of those garments were not paid less than the 
living wage.

   Food law:	General	Food	Regulation	Article	11	(minimum	standards	for	import	to	EU)	
states that imports into the Community for placing on the market within the Community 
must	comply	with	relevant	requirements	of	EU	food	law	or	conditions	recognised	by	
the	Community	or,	where	a	specific	agreement	exists	between	the	Community	and	the	
exporting country, with the requirements contained in that agreement.

   Goods package:	Restriction	of	market	access	under	the	Mutual	Recognition	Proposal:	
Restriction of market access could similarly be applied by requiring participants in a 
supply chain to demonstrate that goods were manufactured in line with living wage 
principles.	Restriction	of	market	access	could	be	justified	on	the	basis	of	a	fundamental	
right to a living wage being a public interest objective. Practically, this could be applied 
by	the	EU	country	in	which	goods	are	first	marketed	being	responsible	for	determining	
whether market access should be restricted for goods where manufacturers or other 
supply chain participants are unable to demonstrate that goods were produced in line 
with living wage principles.

 k)  Group wide obligations for any companies operating within the EU

   Money Laundering:	Recital	48	states	that	“Money	laundering	and	terrorist	financing	
are	international	problems	and	the	effort	to	combat	them	should	be	global.	Where	Union	
credit	institutions	and	financial	institutions	have	branches	and	subsidiaries	located	in	third	
countries in which the requirements in that area are less strict than those of the Member 
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State, they should, in order to avoid the application of very different standards within 
the	institution	or	group	of	institutions,	apply	to	those	branches	and	subsidiaries	Union	
standards or notify the competent authorities of the home Member State if the application 
of such standards is not possible.”

   Competition Law: The single economic entity doctrine extends the concept of an 
“undertaking”	by	extending	the	application	of	EU	competition	laws	to	foreign	entities	
whose	EU	subsidiaries	have	engaged	in	anticompetitive	practices.	This	is	used	in	both	
Article	101	and	102	of	the	TFEU.

   Data Protection: Recital 22 of the GDPR states that “establishment implies the effective 
and real exercise of activity through stable arrangements. The legal form of such 
arrangements whether through a branch or a subsidiary with a legal personality, is not 
the determining factor in that respect.”

	 	 	The	European	Data	Protection	Board	(“EDPB”)	considers	that	any	personal	data	
processing	in	the	context	of	the	activities	of	an	establishment	of	an	EU	Entity	acting	as	
a Controller or Processor would fall under the scope of the GDPR, regardless of the 
location or the nationality of the data subject whose personal data are being processed. 
The	EDPB	recommends	that	determining	whether	an	EU	Entity	is	to	be	considered	an	
establishment	of	a	Non-EU	Entity	for	the	purposes	of	Article	3(1)	should	be	made	on	a	
case-by-case basis.

   UK Bribery Act:	The	extra-territorial	provisions	allow	the	Serious	Fraud	Office	to	
prosecute	a	company,	or	associated	person,	with	a	UK	presence,	even	if	the	company	is	
based	outside	the	UK.

	 l)	 	Identification	of	high	risk	regions	and/or	activities

   Money laundering: The regime involves risk assessments by the Commission and 
individual Member States as well as by obliged entities. High risk countries/situations 
could entail enhanced due diligence and/or extra measures.

  Conflict	minerals:	Identification	of	risk	a	key	part	of	due	diligence	process.

  Timber importing:	Identification	of	risk	a	key	part	of	due	diligence	process.

 m)  List of approved facilities

   Ship recycling:	To	dismantle	EU-flagged	ships,	a	yard	must	be	on	the	European	List	
(currently,	there	are	three	non-EU	yards	listed	–	two	in	Turkey	and	one	in	the	US).

 n)  Assisting in setting International Standards

   Food laws: General Food Law Regulation Article 13 states that “the Community and 
Member	States	shall:

	 	 	(i)	contribute	to	the	development	of	international	technical	standards	for	food	and	feed	
and sanitary and phytosanitary standards;

	 	 	(ii)	promote	the	coordination	of	work	on	food	and	feed	standards	undertaken	by	
international governmental and nongovernmental organisations;

	 	 	(iii)	contribute,	where	relevant	and	appropriate,	to	the	development	of	agreements	on	
recognition	of	the	equivalence	of	specific	food	and	feed-related	measures;

	 	 	(iv)	give	particular	attention	to	the	special	development,	financial	and	trade	needs	of	
developing countries, with a view to ensuring that international standards do not create 
unnecessary obstacles to exports from developing countries; and

	 	 	(v)	promote	consistency	between	international	technical	standards	and	food	law	while	
ensuring that the high level of protection adopted in the Community is reduced.”

 o)  Complementing private sector initiatives with legally enforceable minimum levels 
of protection

   Food Supply Chain:	The	Supply	Chain	Initiative	(SCI)	was	established	on	1st	
April	2013	by	the	following	European	associations	representing	the	food	and	
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drink	industry	(FoodDrinkEurope),	branded	goods	manufacturers	(AIM),	the	retail	
sector	(EuroCommerce,	ERRT,	Independent	Retail	Europe,	Euro	Coop),	small	and	
medium-sized	enterprises	(SMEunited	–	formerly	UEAPME),	and	agricultural	traders	
(CELCAA).

   The SCI is a voluntary scheme developed in the context of the European Commission-
led	High-Level	Forum	on	a	Better	Functioning	Food	Supply	Chain.	As	stated	on	its	
website,19 its purpose is to promote good practice in the food supply chain as a basis for 
fair commercial dealings. It is based on commonly agreed Principles of Good Practice, 
which companies commit to integrate into their day-to-day operations; a set of process 
commitments to support their application, dispute resolution options, and the promotion 
of	stakeholder	dialogue	both	at	EU	and	national	level.

	 	 	The	SCI	complements	EU	and	national	rules	and	regulations	and	other	voluntary	
schemes.	It	was	developed	on	the	basis	of	four	criteria	set	by	Commissioner	Barnier	in	
2013	for	establishing	a	voluntary	mechanism:	efficiency,	cost-effectiveness,	effective	
control and transparency. Its performance is assessed against these criteria.

 p) Working alongside OECD, ILO and other international bodies

   Conflict	minerals:	Much	of	the	EU’s	work	is	based	on	OECD	materials	and	its	work	on	
“responsible	sourcing”.	The	Regulation	aims	to	“ensure	that	EU	importers	of	3TG	meet	
international responsible sourcing standards, set by the Organisation for Economic Co-
operation and Development”.

   The ILO	website	notes	the	co-operation	between	the	ILO	and	the	EU	in	several	thematic	
areas.	Under	the	umbrella	of	“Decent	work	in	Global	Supply	Chains”,	it	says:

	 	 	“The	EU	is	committed	to	supporting	its	partner	countries	in	responsible	management	of	
supply	chains.	Since	2018	the	EU	and	ILO	collaborate	to	tackle	child	labour	and	forced	
labour	in	the	cotton,	textile	and	garment	value	chains	in	targeted	countries	(Burkina	Faso,	
Mali	and	Pakistan).	Utilising	a	value	chain	approach	and	promoting	enhanced	national	
legislative frameworks and policies, interventions aim to promote collaboration between 
business	(local	industry	and	international	buyers),	government,	workers’	and	employers’	
organisations	and	civil	society.	The	EU	also	supports	the	Vision	Zero	Fund	that	aims	to	
prevent work-related deaths, injuries and diseases in global supply chains. Collaboration 
between	OECD,	EU	and	ILO	is	enhancing	respect	for	decent	work,	human	rights,	and	
environmental sustainability through promotion of responsible business conduct in six 
EU	trading	partners	in	Asia	(China,	Japan,	Myanmar,	the	Philippines,	Thailand	and	
Vietnam).	In	line	with	international	instruments	including	the	ILO	MNE	Declaration,	it	
fosters	responsible	behaviour	among	businesses	in	target	sectors	(buyers	and	suppliers)	
and supports the creation of conducive policy environments and tripartite plus dialogue 
platforms to facilitate this change.”20

 q) Complaints and whistle blowing

   In any industry with a long supply chain, it is essential that those all along the chain have 
a way to report abuses and raise concerns.

   Food supply chain unfair trading practices: Agriculture and rural development 
Commissioner	Phil	Hogan	said:	“Any	chain	is	only	as	strong	as	its	weakest	link.	An	
efficient	and	effective	food	supply	chain	is	a	fair	one.	[The	directive]	is	fundamentally	
about fairness – about giving voice to the voiceless - for those who, through no fault of 
their	own,	find	themselves	the	victims	of	a	weak	bargaining	position.	[The	directive]	to	
ban unfair trading practices is about strengthening the position of producers and SMEs 
in the food supply chain. The initiative is equally about providing strong and effective 
enforcement. We are looking to eliminate the “fear factor” in the food supply chain, 
through	a	confidential	complaints	procedure.”

   Ship recycling:	Article	23:	Request	for	action.	Individuals	or	companies	can	make	a	
compliant	if	supported	by	sufficient	evidence.

 r) Role of workers councils/trade unions/NGOs

   Non-governmental organisations of various types can play a role in enforcement and 
whistleblowing.
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   Food supply chain unfair trading practices: Recital 31 states that complaints by 
representative organisations can serve to protect the identities of individual members of 
the organisation.

   Ship recycling:	Requests	for	action	Article	23:	“The	interest	of	any	non-governmental	
organisation promoting environmental protection and meeting the requirements laid down 
in	Article	11	of	Regulation	(EC)	No	1367/2006	of	the	European	Parliament	and	of	the	
Council	(2)	shall	be	deemed	sufficient.”.
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An	overview	of	EU	consideration	of	working	conditions	and	wages	in	the	garment	industry	
shows	a	number	of	areas	in	which	the	EU	has	taken	positive	action	and	which	indicate	that	a	
proposal for new extra-territorial legislation could be supported. Indeed, in our view, having 
regard	to	EU	extra-territorial	legislation	there	is	nothing	to	stop	such	legislation	being	adopted.	
With	regard	to	what	the	EU	is	doing	in	the	garment	sector,	and	whether	such	a	proposal	chimes	
with its current approach, it is our view that Parliament would be interested in such a proposal 
but the Commission and Council would be more circumspect.

Nonetheless, there are reasons to think such legislation could be supported, as this section 
illustrates. First, there is growing concern about labour standards globally. Secondly, the under-
cutting	of	EU	labour	is	increasingly	seen	to	be	damaging	the	EU.	Provisions	that	re-balance	
the position so that some re-shoring occurred, could be seen as attractive. Set out below are 
measures	currently	being	considered	by	the	EU,	which	give	a	flavour	of	its	current	thinking.

3.1	Background
Recent	tragedies	involving	garment	factories	in	Asia	have	prompted	a	response	from	the	EU.

The Parliament, in particular, has used its prominence to draw attention to these events, 
highlighting	the	role	of	the	EU	in	driving	demand	for	clothing,	and	setting	out	recommendations	
for the Commission, for retailers, and for consumers. A summary of the Parliament’s most 
notable actions on this subject are set out in section 3.2 below, whilst section 3.4 sets out the 
culmination	of	the	Parliament’s	work	on	this	subject	-	proposals	for	an	EU	“Flagship	Initiative	on	
the Garment Sector”.

Whilst the Commission has not fully implemented all recommendations of the Parliament, it has 
taken its own steps to consider and act on the issues brought to prominence by the Parliament. 
The Commission’s actions are summarised in section 3.3 below.

The	Council	of	the	European	Union	published	its	conclusions	on	Sustainable	Garment	Value	
Chains	on	19th	May	2017	–	see	section	3.5	below.

3.2 Parliament
Resolutions

Following	the	Tazreen	factory	fire	in	Bangladesh	in	2012,	the	Parliament	issued	a	resolution	
“on	recent	casualties	in	textile	factory	fires,	notably	in	Bangladesh”.1 This resolution called 
on	the	government	of	Bangladesh	to	thoroughly	investigate	the	accident	and	“to	put	in	place	
measures to prevent a recurrence of the tragedies”.2 Notably the resolution also named 
Aminul	Islam,	a	labour	rights	activist	murdered	in	April	2012,	and	urged	the	Bangladeshi	
authorities to duly investigate his murder.3 Whilst the resolution did not seek to impose 
specific	requirements	on	retailers	and	garment	brands,	it	did	call	on	such	brands	to	“critically	
investigate their supply chains”.4

Following the collapse of the Rana Plaza factory, a further resolution of the Parliament in 
20135 highlighted that “conditions in such textile factories are often poor, with little regard for 
labour rights”6 and notes that “those working in the Rana Plaza are reported to have been 
paid	as	little	as	EUR	29	per	month”.7	Although	falling	short	of	calling	for	specific	actions	
against	Bangladesh,	the	resolution	does	recall	“that	Bangladesh	benefits	from	duty-	and	
quota-free	access	to	the	EU	market	under	the	‘Everything	But	Arms’	(EBA)	scheme…and	that	
these preferences can be withdrawn”.8

3. A LIVING WAGE IN THE EU SO FAR: 
A SUMMARY OF EU CONSIDERATION OF WORKING 
CONDITIONS AND WAGES IN THE GARMENT INDUSTRY



Fashion Focus: Towards a Legal Framework for a Living Wage

26

A similar link between the implementation of labour rights and preferential trade access was 
made	in	2014,	as	the	Parliament	issued	a	resolution9	noting	the	Ali	Enterprises	factory	fire	
in	Pakistan	in	2012,	and	highlighting	that	the	integration	of	Pakistan	into	the	EU’s	special	
generalised	scheme	of	trade	preferences	(GSP+)	requires	Pakistan	to	“implement	international	
human rights” and “labour rights”.10 The resolution therefore calls on the Pakistani government 
to	“take	effective	steps	towards	the	implementation	of	the	36	ILO	conventions	which	the	country	
has	ratified	in	order,	notably,	to	allow	labour	unions	to	operate,	to	improve	work	conditions	
and safety standards”.11 This was followed later the same year by a resolution12 highlighting 
the	killing	by	security	forces	of	five	people	at	a	demonstration	of	textile	workers	for	increased	
wages in Cambodia.13

Notably,	in	a	resolution	on	“the	future	of	EU-ASEAN	relations”14	in	2014,	the	European	
Parliament stated it encourages “the ASEAN states and national foreign enterprises 
operating in ASEAN countries to…actively respect ILO core labour standards” and “to 
promote appropriate employment protection and access to decent work conditions.”15 More 
forcefully, this resolution directly stated that “for several ASEAN members textile exports to 
the	EU	represent	an	important	sector”	and	again	flags	that	the	granting	of	access	to	the	EU’s	
generalised	scheme	of	trade	preferences	(GSP	and	GSP+)	“is	linked	to	the	implementation	of	
basic labour standards and ILO and other core international conventions”.16

Briefing	Paper

These	resolutions	were	followed	(in	2014)	by	a	briefing	paper	of	the	Parliament,	specifically	
considering workers’ conditions in the textile and clothing sector.17 The report sets out a range 
of	“ideas	for	improvement”	and	steps	to	be	taken.	Union	rights	and	safety	are	highlighted	as	key	
issues and national authorities are called upon to protect the right to unionise and to enforce 
safety compliance. The report meanwhile calls upon international brands and retailers to set 
up adequate human rights due diligence procedures as a part of their dealings with contractors 
in third countries. The detrimental impact of “forum shopping” (whereby international brands 
change	suppliers	often	in	order	to	push	down	costs	and	shorten	delivery	times)	is	also	
highlighted as shifting pressures onto workers; the report therefore calls on international brands 
to	seek	more	stable	relationships	with	their	contractors.	Finally,	the	report	flags	that	importing	
countries can use their political and economic power to put pressure on those countries in 
which garments are produced, as was the case in the wake of the Rana Plaza tragedy, when 
the	US	suspended	certain	GSO	(import)	benefits	for	Bangladesh.

3.3 Commission
Generalised System of Preferences

Certain	countries	are	granted	preferential	trade	access	to	the	EU	under	the	generalised	
system	of	preferences	(“GSP”).18 Access to the GSP regime is conditional upon the 
beneficiary country meeting certain human rights requirements. Access to GSP+ (which is 
a special incentive arrangement granting certain duty-free access to countries considered 
especially vulnerable because of a lack of economic diversification19),	is	dependent	on	
ratification of certain international conventions. These include the eight “fundamental” 
conventions of ILO which cover basic labour rights.20 The Commission determines 
whether to accept applicant countries under the GSP+ regime, and also has the ability 
to monitor compliance with the relevant conventions21 (through utilising the work of other 
monitoring bodies22).

Study on the Responsible Management of the Supply Chain in the Garment Sector, 
Published December 201623

The report, by AETS (consultants on institutional strengthening, risk management and 
sustainable	development),	aimed	at	helping	the	Commission,	“in	clarifying	its	ideas	and	
identifying	potential	focus	areas	on	where	added	value	in	the	sector	can	be	provided	at	EU	
level.”24	It	was	funded	by	the	EU	and	covered	various	areas,	including	transparency	and	
traceability in the supply chain, environmental sustainability, and access to clean energy. 
It also looked into relevant sustainability issues and the many attempts to standardise 
requirements in the garment industry.
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The report notes that, in some cases, these initiatives have led to new organisations with their 
own	specific	requirements.	The	proliferation	of	sustainability	standards	has	created	awareness	
among garment producers, but has also led to confusion, duplication and more red tape. 
Garment producers often complain about the multiple audits they have to undergo and the 
many different requirements with which they have to comply. This comes at a cost to them and 
does not always lead to the intended behavioural changes.

Another	key	focus	of	the	report	was	looking	at	garment	producing	countries	specifically,	as	many	
are burdened with low levels of security and political stability. Poor infrastructure, lack of streamlined 
logistics and/or customs procedures, and high interest rates further add to the cost of doing business.

The report notes that good and strong stakeholder engagement in the country through 
inclusive public private partnerships and forums is required for the long-term stability and 
sustainability of the garment manufacturing sector. At the moment, although there is ongoing 
dialogue amongst stakeholders on living wages, there are still few producers who pay a living 
wage to their workers.

Commission Staff Working Document

The	Commission’s	“Staff	Working	Document”	was	published	in	2017.25 This focusses on the 
ways in which changes in the garment sector can contribute to the Sustainable Development 
Goals	set	out	in	the	United	Nation’s	2023	Agenda	for	Sustainable	Development.26 In this 
context, the paper highlights that the sector provides employment to “millions of workers, 
especially young women”27	and	therefore	that	“due	to	the	scale	and	profile	of	workers,	the	
sector	has	great	potential	to	significantly	contribute	to	economic	and	social	development”.28 This 
is	significant	in	light	of	the	specific	vulnerabilities	and	challenges	in	the	garment	sector,	which	
the paper highlights as including “low wages below ‘living wages’, lack of regular contracts, long 
working	hours,	trafficking	in	human	beings,	forced	labour,	child	labour,	lack	of	enforcement	of	
collective bargaining and freedom of association rights.”29

The	paper	flags	a	number	of	ways	in	which	the	EU	has	been	active	in	promoting	sustainable	
production in the garment industry. These include through development funding (in particular 
through	the	multilateral	G7	Vision	Zero	Fund,	which	promotes	occupational	health	and	safety)30 
and through a number of bilateral schemes.31	It	further	notes	that	the	EU	“encourages	the	
ratification	and	implementation	of	international	labour	conventions,	in	particular	the	International	
Labour	Organisation	(ILO)	Conventions	to	improve	labour	standards”,32 through its dialogues 
with	non-EU	countries,	including	through	the	EU’s	trade	policies	(in	particular	the	EU’s	
Generalised	Scheme	of	Preference	Plus	(GSP+),	which	grants	preferential	access	to	the	EU’s	
markets	(as	outlined	in	3a	above).

The	paper	concludes	with	three	“thematic	priorities”	for	the	EU	in	this	area,	these	are:33

(i)		Women’s	economic	empowerment	–	noting	that	gender	equality	is	a	priority	in	EU	
development policy, the paper notes that many garment producing countries perform poorly 
on the economic empowerment of women;

(ii)		Decent	work	and	living	wages	–	the	paper	calls	for	the	implementation	of	ILO	conventions	in	
garment-producing countries; and

(iii)		Transparency	and	traceability	in	the	value	chain	–	the	paper	notes	that	this	is	an	issue	in	the	
sector due to fragmented production and illegitimate subcontracting.

These	are	mirrored	by	three	“intervention	areas”,	which	are:	(i)	“providing	financial	support”,	(ii)	
“promoting	social	and	environmental	best	practices”	and	(iii)	“reaching	out	to	consumers	and	
awareness	raising”.	Whilst	setting	out	how	the	EU	has	acted	in	these	areas	thus	far;	the	paper	
also	sets	out	the	EU’s	future	role.	This	is	based	on	three	action	points:

(i)		Continue	engagement	with	partner	countries	and	multilateral	forums	–	the	paper	highlights	
the need for dialogue with partners at a “bilateral, regional and multilateral level”34	and	EU	
involvement	in	international	fora	(such	as	the	G7)	as	key	to	progress	in	this	area;

(ii)		Continue	to	share	information	and	dialogue	–	this	aims	to	produce	“more	transparency/
pooling of information for consumers”,35 whilst the need for the Commission to “to regularly 
provide updates on…projects in the garment sector”36 is acknowledged; and

(iii)		Continue	the	engagement	with	the	private	sector	–	partnering	with	the	garment	industry	is	
highlighted as key tool in promoting the thematic and intervention priorities.
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3.4	EU	Flagship	Initiative	on	the	Garment	Sector
On	27	April	2017,	the	European	Parliament	adopted	a	resolution	“on	the	EU	flagship	initiative	on	
the garment sector”.37 The resolution marks the culmination of the Parliament’s previous actions 
on this subject, and acknowledges the Commission’s staff working paper. The resolution notes 
that	“voluntary	initiatives	led	by	the	private	sector	over	the	last	20	years…have	not	proved	to	
be effective enough in bringing about a real improvement in workers’ rights”,38	and	that	the	EU,	
as “a key player as investor, buyer, retailer and consumer in the garment industry and trade”, 
is “most suited to bundle multiple initiatives worldwide to improve substantially the infrahuman 
situation endured by tens of millions of workers in this sector”.39

Unlike	previous	resolutions	on	the	subject,	the	resolution	sets	out	concrete	recommendations	for	
action	to	be	taken	by	the	EU,	and	makes	a	number	of	specific	calls	on	the	Commission,	including:

a.		Supporting	the	Commission’s	examination	of	a	possible	EU-wide	initiative	on	the	garment	
sector,	and	in	particular	notes	that	“EU	consumers	have	the	right	to	be	informed	on	the	
sustainability and compliance with human rights and the environment of garment industry 
products”	and	that	“EU	legislative	efforts	and	initiatives	on	garments	should	be	made	visible	
on	the	final	product”.40

b.  Calling on the Commission “to go beyond the presentation of a Staff Working Document and 
to propose binding legislation on due diligence obligations for supply chains in the garment 
sector” which “must be aligned with the new OECD due diligence guidance for responsible 
supply chains in the garment and footwear sector”.41

c.  Calling on the Commission to “extend corporate social responsibility through binding 
legislation	on	due	diligence	for	the	garment	sector	so	as	to	ensure	that	the	EU	and	its	trading	
partners	and	operators	fulfil	their	obligations	to	respect	both	human	rights	and	the	highest	
social and environmental standards”.42

d.  Calling on the Commission to “present a comprehensive strategy on how development, aid for 
trade and public procurement policies can support a fairer and more sustainable garment supply 
chain”43	and	to	“develop	a	wide	variety	of	monitoring	systems	in	the	EU	garment	sector”.44

e.		Particularly	noting	that	a	number	of	the	countries	covered	by	the	“flagship	initiative”	have	
preferential	access	to	the	EU	market,	and	therefore	calling	on	the	Commission	to	“continue	
to	include	the	ratification	of	core	ILO	standards,	health	and	safety	inspection,	and	freedom	of	
association in discussions on continued preferential trade with countries linked to the global 
supply chain for the garment sector, and to strengthen human rights, labour and environmental 
conventions under Generalised System of Preferences”45 and expressly demanding that the 
EU	ensure	that	“human	rights	conditions	linked	to	unilateral	trade	preferences	such	as	GSP	or	
GSP+ are effectively implemented and monitored”46 and for the Commission “to introduce tariff 
preferences for demonstrably proven sustainably produced textiles in the forthcoming reform 
of the GSP or GSP+ rules”.47

3.5 The Council
The	Council’s	conclusions	on	Sustainable	Garment	Value	Chains	of	19	May	201748 welcomes 
the Commission Staff Working Document and takes “good note” of the European Parliament’s 
Resolution. It does not, however, directly echo the Resolution’s calls for binding legislation. 
It	calls	upon	the	Commission	to	“promote”	(i)	consumer	information	tools	and	(ii)	improved	
corporate social responsibility through supply chain due diligence. The council also encourages 
the	ratification	and	implementation	of	international	labour	conventions	and	the	support	of	
development initiatives, and encourages the Commission to “continue and step up its dialogue” 
with	Everything	but	Arms	Beneficiaries	with	a	view	to	countering	serious	and	systematic	
violations	of	human	rights	and	core	labour	standards	-	as	with	the	Bangladesh	Sustainability	
Compact.	(See	the	Clean	Clothes	report	for	a	discussion	of	the	Bangladesh	Compact.)49
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3.6	Conclusion
The European Parliament appears to remain ahead of the Council and the Commission in this 
area,	and	in	the	area	of	human	rights	in	supply	chains	in	general.	In	March	2019,	for	example,	
MEPS	launched	a	Shadow	EU	Action	Plan	on	Responsible	Business	Conduct50 urging the 
Commission	to	draft	human	rights	due	diligence	legislation	and	implement	the	United	Nations	
Guiding	Principles	on	Business	and	Human	Rights.	Whether	the	newly	constituted	Parliament	
presses this forward remains to be seen.

It therefore seems to us that the Parliament at least, would welcome a legislative proposal 
that combined wage level obligations and due diligence standards. We note, however that 
the	Council	prefers	the	position	adopted	by	the	Commission,	namely	a	focus	on	(1)	consumer	
information	tools	and	(2)	improved	corporate	responsibility	through	supply	chain	due	diligence.
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It	is	clear	from	Section	1,	and	from	the	other	measures	set	out	in	Annex	A,	that	the	EU	adopts	
measures	with	extra-territorial	effects	for	a	range	of	reasons:	that	EU	actions	should	not	
cause	harm;	that	the	EU	should	be	protected	from	anti-competitive	behaviour	caused	by	lower	
standards	outside	the	EU;	to	address	abuses	of	power	and	to	address	development	goals.

There	can	be	no	doubt	that	the	payment	of	wages	insufficient	to	meet	the	costs	of	a	basic	life	
are	contrary	to	the	ILO	and	OECD	Guidelines.	Paragraph	4.	b)	of	Chapter	V	(Employment	
and	Industrial	Relations)	of	the	Guidelines	recommends	that,	“when	multinational	enterprises	
operate	in	developing	countries,	where	comparable	employers	may	not	exist,	[they	should]	
provide	the	best	possible	wages,	benefits	and	conditions	of	work,	within	the	framework	of	
government policies. These should be related to the economic position of the enterprise, 
but should be at least adequate to satisfy the basic needs of the workers and their families.” 
Further, while human rights clauses have been included in all new general cooperation 
and	trade	agreements	negotiated	by	the	EU	since	1995,	in	2008	they	began	also	to	
include sustainable development chapters. These contain obligations to respect labour and 
environmental standards, with a clear reference to core labour and human rights standards as 
defined	by	ILO	conventions.	Accordingly,	within	the	context	of	trade	remedies	the	EU	is	already	
comfortable with requiring compliance with labour standards.

However, trade remedies apply only between the parties to the trade agreement. A legislative 
measure	to	deal	with	wages	would	have	to	direct	its	force	at	the	relevant	importer	into	the	EU	or	
company	operating	in	the	EU.	We	consider	that	it	would	be	possible	to	combine	several	of	the	
approaches already taken in relation to extra-territorial measures so as to impose obligations 
on	companies	that	sell/market	garments	within	the	EU	in	respect	of	due	diligence	obligations	
relating to labour/wage conditions.

It	is	also	clear	from	Section	2,	with	regard	to	EU	consideration	of	working	conditions	and	
wages in the garment industry over the last few years, that there are opportunities to develop 
a legislative proposal that combines living wage considerations with due diligence standards 
and commitments for companies/importers. In light of this we propose the following basis for a 
new regulation.

4.1 Proposal for a New Regulation
Our	proposal	is	a	Regulation	along	the	following	lines:

1.		A	negative	list	system,	whereby	the	EU	Commission	draws	up	a	list	of	garment	producing	
countries where the statutory minimum wage does not meet the living wage. That list 
would set out both the minimum wage in the State and the living wage. The Commission 
would have to come up with its own method for calculating a living wage by reference to 
purchasing power, and what constitutes a decent standard of living.

2.  Where a product or any part of a product imported has at any stage in the supply chain 
involved the use of labour in a country on that list, the importer should be required to state 
whether it had carried out an additional due diligence check in relation to payment for the 
labour. In particular, it would be required to state whether it had taken all reasonable steps to 
verify that the workers were paid no less than a living wage as calculated by the Commission 
and set out in the list.

3.  The importer/company would sign an import declaration to that effect. That information would 
be publicly available so that consumers and NGOs could see whether retailing companies 
had carried out due diligence in relation to wage levels and had stated that they were 
satisfied	that	their	products	had	been	produced	by	workers	who	were	paid	at	least	a	living	
wage. In cases where the importer stated that it had not carried out due diligence and thus, 
could not verify that labour costs were at least that of a living wage, NGOs and consumers 
would be able to make that information available.

SECTION 4: AN IDEA FOR ACTION: 
PROPOSAL FOR A NEW REGULATION
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4.  A regulatory body would be appointed by Member States of importation to carry out spot 
checks in the case of retailers that claimed to have ensured that workers had been paid 
a living wage. NGOs and other organisations would also be able to check the position. A 
whistle-blowing provision could also be written into national legislation. 

5.  Fines could be levied on the company and, in more serious cases (for example, intentional 
evasion	or	gross	negligence),	on	directors	of	the	Board	where	either	there	was	a	false	claim	
that due diligence had been carried out or it turned out that workers had not been paid a 
living	wage,	despite	claims	to	the	contrary.	Fines	could	reflect	loss	to	workers	and	require	
compensation to be paid directly to workers. In the most serious cases, the Regulation could 
provide for the possibility of criminal prosecution.

6.		Where	a	country	increased	its	statutory	minimum	wage	to	the	living	wage	as	provided	on	the	
list, the country would be removed from the list and no obligation would therefore be imposed 
on the company or importer in relation to production there.

7.  The intended consequence is that countries would seek to raise their minimum wage so as 
to get off the list, since companies would be more likely to choose countries that were not on 
the list to avoid the risk of criminal prosecution and/or penalties, as well as the additional due 
diligence obligations.

8.		The	result	would	be	to	reverse	the	downward	incentive	on	wages.

4.2 Conclusion
As	this	report	shows,	the	EU	adopts	measures	with	extra-territorial	effects	for	a	range	of	
different reasons and in a number of different areas. These provide clear precedents and 
parallels	for	the	development	of	living	wage	legislation	at	an	EU	level,	which	could	have	
fundamental impacts across the globe not just for workers in developing countries but also for 
workers	and	jobs	within	the	EU.	

There can be no doubt that there is real appetite for change in relation to labour standards 
in the garment sector. Indeed, there is agreement in principle across sections of the fashion 
industry that voluntary codes have not worked and that the current position cannot continue. 
Currently,	the	lack	of	legislation	means	there	is	no	level	playing	field.	This	means	that	
companies that want to do the right thing will suffer a cost disadvantage when compared with 
companies that do not care or cannot, in the current market conditions, afford to do so. Our 
experience is that companies largely do want to improve the conditions and pay of those who 
make	the	products	that	generate	their	profits.	The	legislator	now	needs	to	step	in	and	help	
them do that. This Report provides some opening ideas and the framework for a possible 
legislative proposal. We recognise that it is only a starting point, and requires much discussion 
and consultation. We hope however, that this is done with urgency. Too long has passed 
without this issue being addressed in a concrete way. Now is the time to act.



Fashion Focus: Towards a Legal Framework for a Living Wage

34



35

Fashion Focus: Towards a Legal Framework for a Living Wage

CONTRIBUTORS

We	would	like	to	thank	the	following	for	their	contributions	and	input	towards	this	report:

Olivia Anderson, Milbank LLP

Amy	Bradley,	Milbank	LLP

Claire	Bridcut,	Milbank	LLP

Anna	Bryant,	Milbank	LLP

Kate Colman, Milbank LLP

Mahika Daswaney, Milbank LLP

Jennifer Ellis, Milbank LLP

Jacqueline Engel, The Circle

Elsa Garagnon, Solicitor

Emily Henderson, Milbank LLP

Navine Hussain, Milbank LLP

Alexandra Jeffries, Milbank LLP

Sioned Jones, The Circle

Brett	Marden

Sharon McClenaghan, The Circle

Jodie Nevin, Solicitor

Natalie Raine, Milbank LLP

Anna Renfrew, The Circle

Jessica Simor QC, Matrix Chambers

Katherine Soanes, Milbank LLP

Ingela Stahl-Zulu



Fashion Focus: Towards a Legal Framework for a Living Wage

36



37

Fashion Focus: Towards a Legal Framework for a Living Wage

ANNEX A: 
DETAILED OUTLINE OF EU LEGISLATION WITH DIRECT 
OR INDIRECT EXTRA-TERRITORIAL EFFECT

1. Money Laundering

2. Financial Services

3. Competition Law

4. Food Law

5.	 Conflict	Minerals
6.	 Timber	Imports
7. Aviation and Maritime Inspections

8.	 Ship	Recycling
9.	 The	Goods	Package
10.	Anti-Bribery
11. Data Protection
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ANNEX A-1:  
MONEY LAUNDERING

1. Introduction
The	European	Union	(the	“EU”)	has	adopted	progressive	pieces	of	legislation	aimed	at	
combatting money laundering within the internal market. The most recent of these (which 
remains	in	force	at	the	current	time)	is	the	fourth	EU	directive	on	money	laundering1 (the 
“Fourth	MLD”).2

For the purposes of the Fourth MLD, the intentional commitment of the following constitutes 
money	laundering:3

	 a)		the	conversion	or	transfer	of	property,	knowing	that	such	property	is	derived	from	criminal	
activity or from an act of participation in such activity, for the purpose of concealing or 
disguising the illicit origin of the property or of assisting any person who is involved in the 
commission of such an activity to evade the legal consequences of that person’s action;

	 b)		the	concealment	or	disguise	of	the	true	nature,	source,	location,	disposition,	movement,	
rights with respect to, or ownership of, property, knowing that such property is derived 
from criminal activity or from an act of participation in such an activity;

	 c)		the	acquisition,	possession	or	use	of	property,	knowing,	at	the	time	of	receipt,	that	such	
property was derived from criminal activity or from an act of participation in such an activity;

	 d)		participation	in,	association	to	commit,	attempts	to	commit	and	aiding,	abetting,	facilitating	
and counselling the commission of any of the actions referred to in points a, b and c.

The legislation is deliberately broad in scope. For the above purposes, “property” includes 
assets	of	any	kind.	“Criminal	activity”	is	also	broadly	defined,	although	does	not	capture	all	
criminal	acts.	Instead,	the	legislation	includes	certain	serious	crimes	identified	as	such	by	the	
EU	and/or	United	Nations,4 corruption, all offences which are punishable by the deprivation of 
liberty or a detention order for a maximum of more than one year, and all offences punishable 
by the deprivation of liberty or a detention order for a minimum of more than six months.

The legislation is therefore intended to be all-encompassing, and to leave no asset class as a 
“safe harbour” for criminal proceeds.

2.	EU	Anti-Money	Laundering	Regime
The	purpose	of	the	Fourth	MLD	is	to	“prevent	the	use	of	the	Union’s	financial	system	for	the	
purposes	of	money	laundering	and	terrorist	financing.”5 Member states must ensure that money 
laundering is prohibited6 and the directive makes expressly clear that member states may adopt 
stricter provisions than those set out in the Fourth MLD if they wish.7

To achieve this, the Fourth MLD imposes requirements on the Commission, on member states, 
and	on	certain	“obliged	entities”.	These	“obliged	entities”	are:

	 a)		credit	institutions	–	undertakings	which	take	deposits	or	other	repayable	funds	from	the	
public	and	grant	credit	for	their	own	account,	which	are	located	in	the	EU	(whether	their	
head	office	is	within	the	EU	or	a	third	country);8

	 b)		financial	institutions	–	(i)	undertakings	which	undertake	certain	activities	(including	
taking	deposits,	making	loans,	provision	of	payment	services,	guarantees);	(ii)	insurance	
undertakings;	(iii)	investment	firms;	and	(iv)	collective	investment	firms,	including	branches	
of	such	persons	(whether	the	head	office	is	situated	within	the	EU	or	a	third	country);	and

	 c)		certain	professionals,	including	auditors,	notaries,	legal	professionals,	estates	agents,	
trust or company service providers.
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Member states are also obliged to ensure that the provisions of the Fourth MLD are extended 
(under	national	law)	to	any	professions	or	undertakings	in	addition	to	those	outlined	above,	
which are engaged in activities which make it particularly likely that they could be used for the 
purposes of money laundering.9

Member states must ensure that obliged entities “can be held liable for breaches” of the 
national law implementing the Fourth MLD, and any resulting sanction or measure must be 
“effective, proportionate and dissuasive”.10

The most relevant of the requirements imposed on the Commission, member states and 
obliged entities are set out below.

2.1 Risk Assessments

Both	the	Commission11	(in	the	case	of	cross-border	activities),	and	individual	member	states12 
(in	the	case	of	individual	states)	are	obliged	to	carry	out	risk	assessments	to	identify	risks	
of money laundering. In the case of the Commission, it must periodically publish reports of 
its	findings,13 and in the case of individual member states it must designate an authority to 
coordinate	the	national	response	to	the	identified	risks.14

Obliged entities meanwhile are required to carry out risk assessments to identify and assess 
their own money laundering risks.15 In so doing, they should take into account risk factors 
including those relating to particular countries or geographic areas.

2.2 Customer Due Diligence

Obliged entities must apply customer due diligence measures in a broad range of 
circumstances.	These	include	(i)	when	establishing	a	business	relationship	(meaning	a	
business, professional or commercial relationship which is connected with the professional 
activities	of	an	obliged	entity	and	which	is	expected	to	have	an	element	of	duration);	(ii)	when	
carrying	out	a	transaction	that	amounts	to	€15,000	or	more;	(iii)	where	there	is	a	suspicion	of	
money	laundering;	and	(iv)	where	there	are	doubts	about	the	veracity	of	any	previously	obtained	
customer	identification	data.16

The	customer	due	diligence	measures	require	the	obliged	entities	to	(i)	identify	the	
customer	and	their	identity	on	the	basis	of	information	obtained	from	a	reliable	source;	(ii)	
identify	the	beneficial	owner	and	take	reasonable	measures	to	verify	such	person’s	identity;	
(iii)	assess	and	obtain	information	on	the	purpose	and	nature	of	the	business	relationship;	
and	(iv)	conduct	ongoing	monitoring	of	the	business	relationship,	including	scrutiny	of	
transactions undertaken in the course of the relationship to ensure these are consistent 
with	the	entity’s	knowledge	of	the	customer,	the	business	and	the	risk	profile.17 In certain 
circumstances, an obliged entity may rely on a third party to meet these requirements, 
provided that such third party is an obliged entity, a member organisation or federal 
organisation of such obliged entity, or another institution in a member state or third country 
which applies customer due diligence requirements which are consistent with (and monitors 
compliance	in	a	manner	consistent	with)	the	Fourth	MLD.18 Obliged entities may not rely on 
third	parties	established	in	high-risk	third	countries	(see	section	3	below).19 If an obliged 
entity	is	unable	to	identify	and	verify	the	identity	of	a	customer	or	its	beneficial	owner,	then	it	
must not establish a business relationship or carry out a transaction, and must terminate the 
business relationship.20

There	are	certain	circumstances	in	which	obliged	entities	may	carry	out	a	simplified	form	of	
customer due diligence. This may apply where an obliged entity determines that this business 
relationship or transaction presents a “lower degree of risk”.21 Relevant factors may include 
geographical risk factors, with member states and third countries with effective anti-money 
laundering regimes being potentially lower risk.22

In contrast, obliged entities must apply “enhanced” due diligence measures when dealing with 
persons	“in	third	countries	identified	by	the	Commission	as	high-risk	third	countries,	as	well	as	
in	other	cases	of	higher	risk”	(see	section	3	below).23 Particular risk factors include non-face-
to-face business relationships, new products and new business practices, and geographical 
factors	(such	as	countries	identified	as	not	having	effective	anti-money	laundering	systems,	
significant	levels	of	corruption	or	which	are	subject	to	sanctions	issued	by	the	EU	or	the	United	
Nations).24 The Commission has issued guidelines setting out particular risks factors to be 
considered, and the measures to be taken where enhanced due diligence measures apply. 
These	measures	include:25
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	 (i)		increasing	the	quantity	of	information	obtained	in	customer	due	diligence,	which	may	
include	information	about	the	customer’s	(or	beneficial	owner’s)	identity,	business	
partners and business activities, or information about the intended business relationship 
to ascertain “that the nature and purpose of the business relationship is legitimate” (which 
may include obtaining information on the number, size and frequency of transactions, the 
destination	of	funds	and	the	nature	of	the	customer’s	business);	and

	 (ii)		increasing	the	quality	of	information	obtained	in	customer	due	diligence	to	confirm	the	
customer’s	(or	beneficial	owner’s)	identity	including	by	establishing	that	the	customer’s	
funds used in the business relationship are not the proceeds of criminal activity (and 
that the source is consistent with the obliged entity’s knowledge of the customer and the 
business	relationship),	or	by	increasing	the	frequency	of	risk	reviews	carried	out	by	the	
obliged entity.

2.3 Reporting Obligations

Each	member	state	must	establish	a	Financial	Intelligence	Unit	(“FIU”)	to	“prevent,	detect	and	
effectively combat money laundering”.26	Each	FIU	must	be	independent,	and	have	the	ability	to	
take autonomous decisions to analyse and request information, and will act as the national unit 
responsible for receiving and analysing reports of suspicious transactions.27

Obliged	entities	must	inform	their	relevant	FIU	where	they	know	or	suspect	that	certain	
funds are the proceeds of criminal activity, and must provide such further information as the 
FIU	requests	in	relation	to	this.28 Obliged entities are generally prohibited from carrying out 
transactions “which they know or suspect to be related to proceeds of criminal activity”29 until 
they	have	informed	the	relevant	FIU.

3.		To	What	Extent	Does	the	EU	Anti-Money	Laundering	
Regime	have	Extra-Territorial	Impact?

The Fourth MLD expressly states that “Money laundering shall be regarded as such even 
where the activities which generated the property to be laundered were carried out in the 
territory of another member state or in that of a third country”.30 Accordingly, “obliged entities” 
operating	within	the	EU31 are required to adhere to the Fourth MLD, including carrying out 
customer diligence on all persons with whom they form a business relationship, irrespective of 
the location of the counterparty or the source of their funds.

The	legislation	in	fact	contains	specific	provisions	with	regards	to	third	countries.32 These 
envisage that the Commission will identify “high risk third countries”, meaning jurisdictions 
which	have	“strategic	deficiencies”	in	their	anti-money	laundering	regimes	which	pose	a	threat	
to	the	EU’s	financial	system.33 When dealing with natural persons or legal entities established in 
any	country	identified	as	a	high-risk	third	country,	obliged	entities	must	apply	the	enhanced	due	
diligence measures outlined in section 2 above.

The creation of the list of high risk third countries has not been without controversy. The 
European Parliament rejected the second list published by the Commission,34 on the basis 
that	the	list	was	insufficient	as	there	was	evidence	of	anti-money	laundering	deficiencies	“in	
some countries not included in the present list of high-risk third countries”,35 whilst a cross-
party	group	of	MEPs	have	specifically	raised	with	the	Commission36 why Russia was not 
included in the most recent list of high-risk countries published by the Commission.37 However, 
whilst the work to create a comprehensive list (and the methodology by which such list will be 
determined)	is	acknowledged	by	the	Commission	to	be	ongoing,	there	is	already	evidence	of	
its	impact	outside	of	the	EU.	It	was	noted	in	the	Commission’s	penultimate	act	on	this	matter	
(which	added	Pakistan	to	the	list	of	“high-risk”	countries)38 that Pakistan had “provided a written 
high-level	political	commitment	to	address	the	identified	deficiencies	and	has	developed	an	
action plan” and that “the implementation of the action plan will be closely monitored.” It does 
therefore appear that inclusion on the list of “high-risk third countries” is acting as an incentive 
to	improve	anti-money	laundering	regimes	in	countries	outside	of	the	EU.
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3.1 Group-Wide Policies and Procedures

Where an obliged entity is part of a group, it must implement group-wide policies and 
procedures (including for sharing information within the group for anti-money laundering 
purposes).	These	policies	and	procedures	must	be	“implemented	effectively	at	the	level	of	
branches and majority-owned subsidiaries in Member States and third countries”.39

Furthermore, where obliged entities have branches or majority-owned subsidiaries in third 
countries where the minimum anti-money laundering requirements are “less strict” than those 
in the relevant Member State, such branches or subsidiaries must implement the requirements 
of	the	relevant	(to	the	extent	permitted	by	the	third	country’s	laws).40 Where a third country’s 
laws do not permit such implementation, obliged entities must instead ensure that such 
branches and subsidiaries in that third country “apply additional measures to effectively 
handle the risk of money laundering” and inform the competent authorities of their home 
Member State. The authorities of the home Member State may, if the additional measures 
are	insufficient,	exercise	additional	supervisory	actions,	which	may	include	requiring	that	the	
group	(i)	does	not	establish	or	terminates	certain	business	relationships;	(ii)	does	not	undertake	
transactions;	or	(iii)	closes	down	its	operations	in	the	third	country.41
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ANNEX A-2:  
FINANCIAL SERVICES

1. Introduction
The	European	Union	(the	“EU”)	has	adopted	a	range	of	financial	services	legislation	aimed	at	
creating	a	level	playing	field	for	the	provision	of	financial	services	throughout	the	EU.	In	this	
note	we	have	focused	on	the	following	pieces	of	legislation:

•	 	Prospectus	Regulation	(EU)	2017/1129	(“Prospectus Regulation”);42

•	 	Securitisation	Regulation	(EU)	2017/2402	(the	“Securitisation Regulation”);43

•	 	Alternative	Investment	Fund	Managers	Directive	2011/61/EU	(“AIFMD”);44

•	 	Markets	in	Financial	Instruments	Directive	II	2014/65/EU	(“MiFID II”);45

•	 	Markets	in	Financial	Instruments	Regulation	(EU)	No	600/2014	(“MiFIR”);46

•	 	Markets	Abuse	Regulation	(EU)	No	596/2014	(“MAR”);47

•	 	Benchmarks	Regulation	(EU)	2016/1001	(“Benchmarks Regulation”);48 and

•	 	EMIR	Regulation	(EU)	No	648/2012	(“EMIR”).49

With respect to each of these pieces of legislation we have set out below a brief description of 
what is covered by such legislation and a summary of the extra-territorial nature of such legislation.

2.		Summary	of	the	EU	Financial	Services	Legislation	and	its	
Extra-Territorial Effects

2.1 Prospectus Regulation

The	new	Prospectus	Regulation	entered	into	force	on	20	July	2017,	will	generally	apply	
from	21	July	2019	and	will	repeal	and	replace	the	current	Prospectus	Directive50 and 
Prospectus Regulation.51

The	Prospectus	Regulation	regulates	the	offering	and	listing	of	securities	in	the	EU	and	
prescribes circumstances where a prospectus must be produced and approved in an EEA 
member	state	(an	“Approved	Prospectus”).	Subject	to	certain	exemptions52, an Approved 
Prospectus is required where securities53	are	either	or	both:

•	 	offered	to	the	public	within	the	EU;54 and/or

•	 	admitted	to	trading	on	an	EU	regulated	market	(as	defined	in	Article	4(1)	of	MiFID	II).55

Accordingly,	issuers	of	securities	located	outside	the	EU	are	required	to	produce	an	Approved	
Prospectus and comply with the related provisions of the Prospectus Regulation where publicly 
offering	such	securities	to	EU	investors	and/or	listing	such	securities	on	an	EU	regulated	market.

2.2 Securitisation Regulation

The	Securitisation	Regulation	entered	into	force	on	17	January	2018	and	provides	a	pan-
European framework for securitisation, setting out the rules with respect to due diligence, risk 
retention and credit-granting that will apply to them.

Prior to investing in any securitisation (irrespective of whether or not such securitisation is 
established	in	the	EU	or	in	a	third	country),	an	institutional	investor	must	verify	that,	among	
other things, the originator, sponsor or originator lender of such securitisation will retain on an 
ongoing	basis	a	material	net	interest	in	the	securitisation	of	not	less	than	5%	in	accordance	with	
Article	6	of	the	Securitisation	Regulation.56
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While	the	definition	of	“institutional	investor”57 mainly captures investors that are established in 
the	EU	(e.g.	credit	institutions,58	investments	firms59 and insurance undertakings60),	it	does	also	
capture alternative investment fund managers (“AIFMS”)	established	outside	of	the	EU	where	
they either manage an alternative investment fund61 (“AIF”)	established	in	the	EU	or	they	market	
their	non-EU	AIF	in	the	EU.	Consequently,	any	non-EU	AIFM	that	manages	an	EU	AIF	or	that	
markets	a	non-EU	AIF	within	the	EU	will	be	caught	by	these	requirements	and	will	only	be	able	
to invest in a securitisation if that securitisation complies with the risk retention requirements set 
out	in	Article	6	of	the	Securitisation	Regulation.

Furthermore, since institutional investors are not permitted to invest in a securitisation that 
does	not	comply	with	Article	6	of	the	Securitisation	Regulation,	if	the	arranger	of	any	non-EU	
securitisation	wishes	to	market	their	securitisation	within	the	EU	(or	to	a	non-EU	AIFM	that	
either	manages	an	EU	AIF	or	markets	a	non-EU	AIFM	within	the	EU)	they	will	need	to	ensure	
that	the	non-EU	securitisation	complies	with	the	risk	retention	requirements	set	out	in	Article	6.

2.3 AIFMD

The	AIFMD	came	into	force	on	21	July	2011	and	was	required	to	be	implemented	by	EU	
member	states	with	effect	from	22	July	2013.	The	AIFMD	regulates	the	alternative	investment	
funds industry by establishing a set of authorisation and conduct of business requirements that 
must be complied with by managers of AIFs.

The	term	“AIFs”	is	defined	as	being	collective	investment	undertakings,	including	investment	
compartments	thereof,	that	(i)	raise	capital	from	a	number	of	investors,	with	a	view	to	investing	
it	in	accordance	with	a	defined	investment	policy	for	the	benefit	of	its	investors	and	(ii)	do	not	
require	authorisation	pursuant	to	Article	5	of	the	Undertakings	for	Collective	Investment	in	
Transferable	Securities	Directive	2009/65/EC	(i.e.	funds	that	are	not	a	UCITs	fund).62

All	AIFMS	that	are	established	in	the	EU,	irrespective	of	whether	they	manage	an	EU	AIF	or	
a	non-EU	AIF,	will	be	subject	to	the	AIFMD.	The	AIFMD	regime	also	has	an	extra-territorial	
impact	requiring	non-EU	AIFMS	that	manage	an	EU	AIF	or	that	market	a	non-EU	AIF	within	the	
EU	to	also	comply	with	the	rules	set	out	in	the	AIFMD.

2.4 MIFID II / MiFIR

MiFID	II	and	MiFIR	entered	into	force	on	2	July	2014	and	together	they	form	a	pan-European	
framework	for	the	regulation	of	investment	firms63	which	deal	in	financial	instruments.64

The	application	of	MiFID	II	is	generally	limited	to	investment	firms	established	in	the	EU;65 
however, instances of indirect extra-territoriality do arise by virtue of the fact that certain of the 
requirements	applicable	to	EU	investment	firms	have	a	corresponding	effect	on	what	those	
firms	require	from	their	non-EU	counterparties.

For	example:

•	 	Non-EU	branches	of	EU	investment	firms	are	caught	by	detailed	transaction	reporting	
requirements66	which	provide	that	non-EU	branches	must	submit	prescribed	transaction	
reports	to	their	home	state	regulator,	even	where	execution	occurs	in	a	non-EU	branch;

•	 	Limits	with	respect	to	trading	EU	commodity	derivatives	are	expressly	stated	to	apply	to	
unregulated	firms	and	therefore	to	anyone	trading	such	products,	irrespective	of	where	they	
are based67	–	not	just	EU	investment	firms;

•	 	Non-EU	manufacturers	and	distributors	of	financial	instruments	working	with	EU	investment	
firms	are	subject	to	additional	requirements	imposed	by	such	firms	in	order	to	comply	with	
their	regulatory	obligations	to	ensure	that	(i)	manufacturers	take	responsibility	for	financial	
product	design	and	(ii)	manufacturers	and	distributors	ensure	that	financial	products	are	
only sold into designated target markets.68	This	is	typically	policed	by	EU	investment	
firms	requiring	that	the	relevant	non-EU	manufacturer/distributor	signs	up	to	a	distribution	
agreement	to	ensure	that	such	non-EU	firm	is	meeting	the	required	EU	standards.	It	is	
worth	noting,	however,	that	the	non-EU	firm	would	not	be	at	risk	of	enforcement	action	from	
any	EU	regulator	for	non-compliance	but	would	be	at	risk	of	being	sued	by	the	EU	firm	for	
breach of its contractual obligations under the distribution agreement; and

•	 	Non-EU	providers	of	research	to	the	EU	may	have	to	charge	for	content	separately,	either	
through a designated research payment account (by assessing each piece of research 
according	to	its	value)	or	by	the	relevant	firm	directly69 rather than being bundled up with the 
cost of dealing and execution.



Fashion Focus: Towards a Legal Framework for a Living Wage

44

2.5 MAR

MAR	entered	into	force	on	2	July	2014	and	sets	out	the	European	Union’s	market	abuse	
regime, prohibiting insider dealing, market manipulation and the unlawful disclosure of inside 
information70	with	respect	to	prescribed	categories	of	financial	instruments71 which are traded 
on certain markets72 (or the price or value of which depends on or effects the price or value of 
such	a	financial	instrument	traded	on	such	a	market).73

MAR	purposefully	has	a	wide	geographical	scope:

“The	prohibitions	and	requirements	in	[MAR]	shall	apply	to	actions	and	omissions,	in	the	Union	
and	in	a	third	country,	concerning	[financial	instruments	within	the	scope	of	MAR]”.74

Accordingly, the prohibitions and requirements imposed by MAR apply to actions and omissions 
both	inside	and	outside	the	EU	if	an	instrument	is	listed	or	traded	in	the	EU,	focusing	on	
whether the instrument itself is in scope rather than where the person acting in respect of such 
instrument is based.

2.6 Benchmarks Regulation

The	Benchmarks	Regulation	entered	into	force	on	30	June	2016	and	regulates	administrators,	
contributors and users, implementing and expanding upon the IOSCO Principles for Financial 
Benchmarks.

As	a	result	of	the	Benchmarks	Regulation,	EU	regulated	firms	may	only	use	benchmarks	
administered	by	providers	in	the	EU	unless	a	non-EU	benchmark	qualifies	for	use	in	the	EU	by	
way	of	a	permitted	equivalence	/	recognition	/	endorsement	regime	and,	accordingly	non-EU	
benchmark	providers	are	indirectly	subject	to	the	Benchmarks	Regulation	in	order	to	continue	
providing	such	benchmarks	or	indices	to	EU-regulated	firms.	The	definition	of	“benchmark”	for	
the	purposes	of	the	Benchmarks	Regulation	is	very	broad	and	captures	a	wide-range	of	indices.

2.7 EMIR

EMIR	entered	into	force	on	16	August	2012	and	imposes	a	number	of	requirements	on	
counterparties to derivative contracts, CCPs and trade repositories.

In	summary,	EMIR	imposes:

•	 	a	clearing	obligation	on	specified	standardised	OTC	derivative	trades	(the	“clearing obligation”);

•  additional requirements in relation to the trading of OTC derivatives that are not centrally 
cleared to mitigate the risks inherent in uncleared trades (the “risk mitigation techniques”);

•  a reporting requirement for all derivative trades (the “reporting obligation”);

•  obligations on central counterparties (including authorisation and conduct of business 
requirements)	(the	“supervisory requirements for CCPs”);	and

•  obligations on trade repositories (including registration, operational and transparency 
requirements)	(the	“requirements for trade repositories”).

EMIR	identifies	two	main	categories	of	counterparty	to	a	derivative	contract.	The	first	is	
“financial	counterparties”75 (“FCs”)	which	includes	financial	institutions	that	are	authorised	in	
the	EU	such	as	banks,	insurers,	MiFID	investments	firms,	UCITS	funds	and	AIFs	managed	by	
an	AIFM	authorised	under	the	AIFMD.	The	second	is	“non-financial	counterparties”76 (“NFCs”)	
which	are	undertakings	established	in	the	EU	that	are	not	classified	as	FCs.

NFCs	are	themselves	divided	into	two	further	sub-categories,	“qualifying	non-financial	
counterparties” (“NFC+”)	and	“non-qualifying	non-financial	counterparties”	(“NFC-”).	An	NFC	
will	be	categorised	as	an	NFC+	(rather	than	an	NFC-)	if	the	aggregate	nominal	amount	of	the	
OTC derivative contracts entered into by the NFC itself and others within its group77 exceeds 
one or more of the clearing thresholds.78

The exact rules that will apply to a counterparty of a derivative contract will depend on whether 
the	counterparty	is	classified	as	an	FC,	an	NFC+	or	an	NFC-.
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With regards to the extra-territorial impact of EMIR, EMIR explicitly states that it has extra-
territorial	effect	in	the	following	two	scenarios:

•  Firstly, the clearing obligation applies to contracts entered into by an FC or an NFC+ in 
the	EU	and	a	third	country	entity	provided	that	the	third	country	entity	would	be	subject	
to	the	clearing	obligation	if	it	were	established	in	the	EU.79	Non-EU	entities	that	would	be	
categorised	as	an	FC	or	an	NFC+	if	were	they	established	in	the	EU	would	therefore	be	
subject to the clearing obligation in these circumstances and would need to comply with the 
clearing	obligation	in	order	to	enter	into	the	derivatives	trade	with	the	EU	entity.

•  Secondly, both the clearing obligation and the risk mitigation requirements will apply to 
contracts between third country entities that would be subject to the clearing obligation if 
they	were	established	in	the	EU	(i.e.	non-EU	entities	that	would	be	categorised	as	an	FC	
or	an	NFC+	if	were	they	established	in	the	EU)	in	circumstances	where	the	contract	has	
a	“direct,	substantial	and	foreseeable	effect	within	the	EU”	or	where	such	an	obligation	is	
necessary or appropriate to prevent the evasion of any provisions EMIR.80
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ANNEX A-3:  
COMPETITION LAW

1. Introduction
European	Union	competition	laws	seek	to	prevent	the	distortion	of	competition	in	order	
to achieve a “free and dynamic internal market” and promote economic welfare81 through 
improving	efficiency	and	quality,	reducing	prices,	and	allowing	wider	choices	for	consumers.82

Aside from the conclusion of international agreements on competition law,83	the	EU	is	able	to	
influence	the	conduct	of	companies	operating	outside	of	the	EU	through	its	primary	sources	
of	competition	obligations:	Articles	101	and	102	of	the	Treaty	on	the	Functioning	of	the	EU	
(the	“TFEU”).	These	provisions	are	widely	drafted,	rendering	void	and	unenforceable84 any 
anticompetitive agreements or abuse of dominance by “undertakings” which “may affect trade 
between	[EU]	Member	States”.	The	European	Commission	(the	“EC”)	interpreted	this	to	mean	
that provided the agreement or abuse of dominance is implemented in or has an effect within 
the	EU,	the	location	of	the	undertakings,	agreements	or	practices	is	irrelevant.85 As a result, 
EU	competition	laws	can	be	applied	to	and	influence	the	behaviour	of	companies	located	or	
operating	in	jurisdictions	beyond	the	EU.

This	annex	sets	out	how	the	EC	has	interpreted	EU	competition	laws	to	obtain	jurisdiction	over	
non-EU	companies	and	calculate	fines	in	a	way	that	reprimands	practices	committed	both	
within	the	EU	and	externally.

2. Jurisdiction
The	EC	has	applied	three	different	doctrines	to	apply	its	laws	to	non-EU	companies.

2.1 The Single Economic Entity Doctrine

The single economic entity doctrine extends the concept an “undertaking” to extend the 
application	of	EU	competition	laws	to	foreign	entities	whose	EU	subsidiaries	have	engaged	in	
anticompetitive practices.

Both	articles	101	and	102	TFEU	reprimand	the	operations	of	“undertakings”.	Article	101	
TFEU	prohibits	agreements	between	undertakings,	decisions	by	associations	of	undertakings	
and concerted practices which may affect trade between Member States and which aim or 
result	in	the	restriction,	prevention	or	distortion	of	competition	within	the	EU,	where	there	
is an appreciable effect on competition.86	Article	102	TFEU	prohibits	abuse	by	one	or	more	
undertakings	of	a	dominant	position	within	the	EU	or	a	substantial	part	of	it,	if	such	abuse	may	
affect trade between Member States.

Undertakings	can	comprise	of	any	economic	unit,	including	companies,	individuals	carrying	out	
a commercial activity, state-owned companies, trade associations and partnerships.87

In the Imperial Chemical case,88 which involved a concerted practice between a number 
of	companies	(located	both	inside	and	out	of	the	EU)	and	their	subsidiaries	resulting	in	an	
increase in the price of dyestuffs, the EC decided that a subsidiary and its parent will be 
considered a single undertaking where the subsidiary “does not decide independently upon its 
own conduct in the market, but carries out in all material respects the instructions given to it 
by the parent company”.89	Where	the	parent	owns	100%	of	the	subsidiary’s	shares,	there	is	a	
rebuttable presumption that the parent controls the subsidiary.90 As such, the parent company 
located	outside	the	EU	can	be	held	jointly	and	severally	liable	for	anticompetitive	conduct	within	
the	EU	by	its	subsidiaries.91

2.2 The Implementation Doctrine

A	company	located	outside	of	the	EU	is	also	subject	to	the	jurisdiction	of	the	EC	when	its	
anticompetitive agreements or practices are implemented there.92 In the Wood Pulp case,93 
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producers	registered	in	the	US,	Canada,	Sweden	and	Finland	had	agreed	to	sell	wood	pulp	
at increased prices to purchasers within what was at the time the European Community 
(the	“Community”).	The	producers	contested	the	decision	on	the	grounds	that	their	conduct	
was adopted outside of the market. However, because their pricing agreement had been 
implemented within the Community and therefore affected trade within the market, the EC could 
apply its competition rules to the transaction.

2.3	The	Qualified	Effects	Test

The	qualified	effects	test	provides	that	the	application	of	EU	competition	laws	is	justified	under	
public international law “when it is foreseeable that the conduct in question will have immediate 
and	substantial	effect	in	the	[EU]”.94 The conduct does not need to have any actual effect on 
competition	in	the	EU	internal	market	for	the	EC	to	have	jurisdiction.95

The leading case on this test is Intel Corporation Inc. v European Commission.96 Intel was 
found	to	have	abused	its	position	of	dominance	by:	(1)	providing	conditional	rebates	to	
equipment manufacturers like Hewlett-Packard, Lenovo and Dell if they purchased most or 
all	of	their	computer	processors	from	Intel	and	(2)	providing	payments	to	Hewlett-Packard,	
Acer and Lenovo which were conditional on them postponing the launch or restricting the 
distribution	of	products	containing	processors	by	AMD	(Intel’s	competitor).	These	practices	
taken	together,	examined	in	light	of	Intel’s	market	share	of	around	70%	of	the	global	market	
for all computers,97	were	held	to	be	capable	of	a	substantial	effect	on	competition	in	the	EU,	
intended	and	capable	of	preventing	the	sale	of	AMD	computers	within	the	EU,	and	capable	of	
foreseeably weakening AMD.98

As	a	result,	Intel	was	ordered	to	pay	a	fine	of	EUR	1.06	billion,	despite	being	domiciled	in	the	
US	and	the	litigious	contracts	having	been	concluded	with	other	non-EU	entities.

3. Calculating Fines
Once	EU	competition	laws	have	been	applied,	the	EC	must	determine	how	to	calculate	a	
fine	such	that	it	takes	into	account	and	deters	all	anticompetitive	practices	impacting	the	
EU,	whether	they	took	place	within	the	internal	market	or	not.	The	EC	recommends	using	“a	
percentage	of	[the]	company’s	annual	sales	of	the	product	concerned	in	the	infringement	(up	
to	30%)”	as	a	starting	point.99	The	amount	of	the	fine	is	then	adjusted	to	take	into	account	
various	factors	including:	duration	of	infringement,	aggravating	factors	(such	as	repeated	
infringement),	attenuating	circumstances	(such	as	non-implementation	of	anticompetitive	
agreements	or	practices),	and	turnover.

However,	fines	based	on	global	sales	may	be	too	high	to	reflect	the	damage	anticompetitive	
conduct	has	caused	solely	within	the	EU.	On	the	other	hand,	fines	only	based	on	sales	within	
the	EU	ignore	the	effects	overseas	sales	may	have	on	the	internal	market.100

The	EC	addresses	this	issue	through	its	guidelines	on	the	method	of	setting	fines101 (the “EC 
Guidelines”).	The	guidelines	have	been	further	developed	through	case	law	in	the	context	of	
international cartels.102

Paragraph	13	of	the	EC	Guidelines	provides	that,	“in	determining	the	basic	amount	of	the	fine	
to	be	imposed,	the	[EC]	will	take	the	value	of	the	undertaking’s	sales	of	goods	or	services	to	
which the infringement directly or indirectly relates in the relevant geographic area within the 
[European	Economic	Area	(the	“EEA”)].”

In the Innolux case,103 infringements were held to include direct sales of cartelised products 
(in	this	case,	LCD	panels)	to	an	EU	undertaking,	and	direct	sales	of	cartelised	products	
incorporated	by	Innolux	into	finished	products	which	were	then	sold	on	to	purchasers	within	the	
EU.104	As	a	result,	Taiwanese	company	Innolux	was	fined	EUR	288	million	for	cartel	behaviour	it	
had achieved through the vertical integration of its manufacture and supply chain.

In	the	case	of	worldwide	cartels,	in	which	the	sale	of	cartelised	goods	within	the	EU	is	so	little	that	
it	would	not	accurately	reflect	each	undertaking’s	anticompetitive	behaviour,	the	EC	Guidelines	
recommend assessing the “total value of the sales of goods or services to which the infringement 
relates	in	the	relevant	economic	area	(wider	than	the	EEA)”,	then	apportioning	the	share	of	these	
sales between each undertaking which engaged in the anticompetitive behaviour.105
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ANNEX A-4:  
FOOD LAW

1. Introduction
It	would	be	impossible	to	regulate	issues	concerning	food	and	feed	within	the	EU	without	
consideration	of	activities	outside	the	EU.	The	EU	regime	considers	both	the	standards	
applicable to the food itself and to the commercial practices in the food supply chain.

2.	The	EU	Food	Law	Regime	and	its	Extra-Territorial	Effects
2.1 General Food Law Regulation106

European citizens expect to have access to safe and wholesome food107 of highest standards. 
The regulation sets out an overarching and coherent framework for the development of 
food	and	feed	legislation	both	at	Union	and	national	levels.	To	this	end,	it	lays	down	general	
principles, requirements and procedures that underpin decision making in matters of food and 
feed safety, covering all stages of food and feed production and distribution.

It	also	sets	up	an	independent	agency	responsible	for	scientific	advice	and	support,	the	
European	Food	Safety	Authority	(EFSA),	and	it	creates	the	main	procedures	and	tools	for	
the management of emergencies and crises as well as the Rapid Alert System for Food and 
Feed	(RASFF).

The General Food Law Regulation ensures a high level of protection of human life and consumers’ 
interests in relation to food, while ensuring the effective functioning of the internal market.

The	specific	requirements	for	behaviour	outside	of	the	EU	include:

	 a)	 Article	11	–	Food	and	feed	imported	into	the	Community108

   Food and feed imported into the Community for placing on the market within the 
Community	must	comply	with	the	relevant	requirements	of	EU	food	law	or	conditions	
recognised	by	the	Community	to	be	at	least	equivalent	thereto	or,	where	a	specific	
agreement exists between the Community and the exporting country, with requirements 
contained therein.

	 b)	 	Article	12	–	Food	and	feed	exported	from	the	Community

   Food and feed exported or re-exported from the Community for placing on the market of 
a third country must comply with the relevant requirements of food law, unless otherwise 
requested by the authorities of the importing country or established by the laws, 
regulations, standards, codes of practice and other legal and administrative procedures 
as may be in force in the importing country.

	 c)	 Article	13	-	International	Standards

	 	 The	Community	and	Member	States	shall:

	 	 (i)	 	contribute	to	the	development	of	international	technical	standards	for	food	and	
feed and sanitary and phytosanitary109	standards;

	 	 (ii)	 	promote	the	coordination	of	work	on	food	and	feed	standards	undertaken	by	
international governmental and nongovernmental organisations;

	 	 (iii)	 	contribute,	where	relevant	and	appropriate,	to	the	development	of	agreements	on	
recognition	of	the	equivalence	of	specific	food	and	feed-related	measures;

	 	 (iv)	 	give	particular	attention	to	the	special	development,	financial	and	trade	needs	of	
developing countries, with a view to ensuring that international standards do not 
create unnecessary obstacles to exports from developing countries;
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	 	 (v)	 	promote	consistency	between	international	technical	standards	and	food	law	while	
ensuring that the high level of protection adopted in the Community is not reduced.

2.2	Exports	of	Genetically	Modified	Organisms	to	Non-EU	Countries	–	Regulation	(EC)	
No 1946/2003

This	creates	a	framework	for	the	transboundary	movement	of	genetically	modified	organisms:

•  To ensure an adequate level of protection, it creates a system for notifying and exchanging 
information	on	the	export	of	GMOs	to	non-EU	countries.

•  Exporters of GMOs intended for deliberate release into the environment must notify the 
competent	national	authority	of	the	non-EU	country	importing	the	GMOs	(and	notify	it	again	
if	there	is	no	reply).	The	notification	must	contain	the	information	specified	in	Annex	I	to	the	
Regulation.	The	exporter	must	keep	this	notification	and	acknowledgment	of	receipt	for	5	years,	
plus	send	copies	to	the	authorities	in	their	EU	country	and	to	the	European	Commission.110

•	 	Recital	11	adds:	“Recognising	that	some	developing	countries,	and	some	countries	with	
economies in transition, may lack the capacities which would enable them to take such 
informed decisions, the Commission and Member States should make sustained efforts to 
enable them to develop and strengthen human resources and institutional capacities.”

2.3 Directive to Tackle Unfair Trading Practices in the Food Supply Chain

Directive	(EU)	2019/633	of	the	European	Parliament	and	of	the	Council	of	17	April	2019	
on unfair trading practices in business-to-business relationships in the food supply chain111 
was	published	in	the	Official	Journal	on	25	April	2019.	The	Commission’s	position	can	be	
summarised	as	follows:

What	are	Unfair	Trading	Practices?

Unfair	Trading	Practices	are	business-to-business	practices	that	deviate	from	good	commercial	
conduct and are contrary to good faith and fair dealing. They are usually imposed unilaterally by 
one	trading	partner	on	another.	The	food	supply	chain	(FSC)	is	particularly	vulnerable	to	unfair	
trading	practices	due	to	the	“significant	imbalances	in	bargaining	power”,	as	“certain	practices	
might be manifestly unfair even when both parties agree to them”.112

The Directive will blacklist such practices, being principally late payments for delivered 
products, late unilateral cancellations or retroactive order changes, refusal by the buyer to 
sign	a	written	contract	with	a	supplier,	and	the	misuse	of	confidential	information.	Threats	
of retaliation against suppliers, for instance delisting their products or delaying payments, to 
punish	them	for	filing	complaints	will	also	be	forbidden.113

Why	Regulate	Unfair	Trading	Practices	Now?

A report was produced on improving market outcomes and enhancing the position of farmers 
in	the	food	supply	chain	in	2016.	The	report	recommended	that	the	EU	legislate	in	the	areas	
of	unfair	trading	practices	for	agricultural	products.	In	2018,	the	Commission	finalised	a	stock-
taking of the developments related to unfair trading practices and found that expectations 
from	2016	were	not	met.	For	instance,	several	Member	States	still	had	no	or	limited	unfair	
trading	practice	regimes	in	place.	As	there	are	often	significant	differences	in	bargaining	
power, between the different operators in the food supply chain, that leads to situations where 
the weakest link, more often than not the agricultural producers, is being put in a “vulnerable 
situation and subject to undue economic pressure”.114

What	are	the	Products	Covered	by	the	Directive?

The Directive covers food products, including agricultural products and products processed 
from agricultural products. Fishery products are included as agricultural products.

Who	is	Affected?

The Directive applies to anyone in the food supply chain, be it a retailer, a food processor, 
a wholesaler, a co-operative or producers’ organisation, or a single producer who would be 
engaging	in	any	of	the	unfair	trade	practices	identified.	The	Directive	aims	specifically	at	
empowering the “weakest partners with little bargaining power” who are small and medium 
size115	according	to	the	definition	set	at	EU	level	(insofar	as	they	sell	food	products	to	buyers	
who	are	not	small	and	medium	sized).116
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Will	there	be	any	Sanctions	in	Case	of	Non-Compliance?	If	so,	what	will	they	be?

One	of	the	principal	reasons	for	creating	an	EU-wide	unfair	trading	practices	regime	is	to	
complement the private sector initiative, known as the Supply Chain Initiative,117 with an 
enforceable minimum level of protection across Member States. The proposed Directive 
therefore requires Member States to designate a public authority to enforce the ban on the 
listed practices. This authority must be able to carry out investigations upon request but also 
under	its	own	initiative,	to	impose	fines,	and	to	publish	its	decisions.

Will	the	Price	of	Food	Products	Increase	for	Consumers?

There	is	no	reason	why	this	EU	legislation	should	lead	to	price	increases	for	consumers:	in	the	
public consultation carried out by the Commission, there was no evidence presented to suggest 
that the unfair trading practices targeted lead to lower consumer prices or that prohibiting them 
would lead to higher prices. Consumer organisations in fact tend to encourage the regulation of 
these practices because they have a negative effect on consumers in the longer term.

The legislation also allows for a report by the Commission on the application of the rules after 
three years, including on any impact on prices.

2.4	Specific	Requirements	with	Extra-Territorial	Effect

The	Directive	states	that	suppliers	in	the	Union	should	be	protected	not	only	against	unfair	
trading practices by buyers that are established in the same Member State as the supplier or in 
a different Member State than the supplier, but also against unfair trading practices by buyers 
outside	the	Union.

Suppliers	outside	the	Union	should	also	enjoy	protection	against	unfair	trading	practices	
when	they	sell	agricultural	and	food	products	into	the	Union.	This	is	on	the	assumption	that	
such suppliers are liable to be equally vulnerable to unfair trading practices, but states that 
“a broader scope could also avoid the unintended diversion of trade towards non-protected 
suppliers,	which	would	undermine	the	protection	of	suppliers	in	the	Union”.118 This would appear 
to act as a disincentive to a “race to the bottom” mentality.

The Directive will allow food suppliers to lodge complaints where they are based, even if 
unfair	trading	occurred	elsewhere	in	the	EU.	Suppliers	may	address	complaints	either	to	
the enforcement authority of the Member State in which the supplier is established or to the 
enforcement authority of the Member State in which the buyer is suspected to have engaged in 
a prohibited trading practice is established.
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ANNEX A-5:  
CONFLICT MINERALS

1. Introduction
1.1	What	are	“Conflict	Minerals”?

Conflict	minerals,	most	commonly	thought	to	consist	of	tin,	tungsten,	tantalum,	and	gold	
(“3TG”),	are	minerals	mined	in	fragile	or	unstable	territories,	and	which	are	sold	or	traded	by	
armed groups.119	The	territories	where	3TG	are	mined	include	those	where	armed	conflict,	
human rights abuses and political instability are ongoing, those which are in a weakened post-
conflict	state,	or	those	which	suffer	from	weak	or	absent	governance	and	“systemic	violations	
of international law”.120 3TG trade is seen as occurring against a backdrop of forced labour, 
money-laundering, and corruption.121

By	way	of	example,	the	UK	government	views	the	Democratic	Republic	of	Congo	(DRC)	as	a	
particular	source	of	conflict	minerals:	the	DRC	has	enormous	mineral	wealth	(it	is	host	to	65-
80%	of	the	world’s	total	coltan	reserves),	yet	the	minerals	are	generally	farmed	by	non-state	
armed groups or rogue brigades.122

For	governments	and	the	EU	commission,	aiming	to	reduce	or	avoid	contributing	to	conflict	
overseas, and to build stability and promote the rule of law across the world, effectively dealing 
with	trade	in	conflict	minerals	is	key.	As	the	world’s	largest	trading	bloc,	instilling	effective	
anti-conflict	mineral	trading	requirements	in	the	EU	goes	a	significant	way	in	combating	the	
prevalence	of	conflict	minerals	on	the	world	market.

1.2 How does the EU set out Requirements for Behaviour Outside the EU

The everyday prevalence of 3TG (used in mobile phones, cars, jewellery, pipes and electrical 
circuits)	has	focussed	attention	on	the	provenance	of	the	material.	Legislative,	regulatory	and	
charitable	efforts	have	focused	on	getting	EU	companies	to	interrogate	their	supply	chains	
which,	by	definition,	are	extra-territorial.

As	will	be	reviewed	in	greater	detail	below,	the	EU	has	very	recently	introduced	new	legislation	
dealing	with	conflict	minerals,	which	is	directly	applicable	to	EU	companies	that	import	3TG	and	
metals	into	the	EU,	no	matter	where	the	minerals	originate	from.	The	Regulation’s	thrust	is	on	
obligating	EU	importers	to	monitor	and	audit	their	supply	chains	through	the	establishment	of	
“traceability systems” and robust due diligence exercises.

Beyond	enacting	legislation	alone,	the	EU	also	works	with	international	organisations,	
such	as	the	Organisation	for	Economic	Co-operation	and	Development	(“OECD”),	which	
itself	has	done	much	work	to	tackle	and	study	conflict	minerals.	In	support	of	the	OECD’s	
work,	the	EU	often	refers	to	OECD	materials	and	research	in	their	own	reports	and	policy	
explanations.123

2.	EU	Conflict	Minerals	Regime
2.1 Overview of the Regulation

The	EU’s	legislative	approach	to	regulating	conflict	minerals	is	relatively	new.	In	May	2017,	
a new Regulation124	(the	“Regulation”)	came	into	effect	(though	the	majority	of	Articles	that	
bite,	will	in	fact	come	into	force	from	1	January	2021,	but	companies	have	been	encouraged	
to	begin	their	due	diligence	sooner).	This	Regulation	is	in	part	inspired	by	section	1502	of	the	
United	States’	Dodd-Frank	Wall	Street	Reform	and	Consumer	Act	of	2010,	which	requires	
publicly traded companies to ensure that the raw materials they use to make their products do 
not	originate	from	the	Congo	(to	do	this,	the	companies	must	monitor	their	supply	chains).

The Regulation is founded on the concept of “responsible sourcing”, developed by the OECD, 
and	in	line	with	the	UN	Guiding	Principles	on	Business	and	Human	Rights.	Responsible	
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sourcing aims to promote supply chain due diligence in businesses that source materials from 
territories	affected	by	conflict	and	instability.125 The Regulation views the due diligence as 
encompassing an “ongoing, proactive and reactive process” through which companies audit 
their	sales	and	purchases	“with	a	view	to	ensuring	that	they	do	not	contribute	to	conflict	or	the	
adverse impacts thereof”.126

The	Regulation	aims	to:

1.	 	“ensure	that	EU	importers	of	3TG	(tin,	tungsten,	tantalum	and	gold)	meet	international	
responsible sourcing standards, set by the Organisation for Economic Co-operation and 
Development	(OECD);

2.	 	ensure	that	global	and	EU	smelters	and	refiners	of	3TG	source	responsibly;

3.	 	help	break	the	link	between	conflict	and	the	illegal	exploitation	of	minerals;	and

4.  help put an end to the exploitation and abuse of local communities, including mine workers, 
and support local development.”

In	order	to	achieve	this,	in	broad	terms,	the	Regulation	requires	EU	companies	to	put	
in place supply chain due diligence practices that in turn ensure that they import gold, 
tin,	tungsten,	tantalum	and	gold	from	responsible	and	conflict-free	sources	only.127 The 
Regulation	requires	EU	importers	to	“comply	with,	and	report	on,	supply	chain	due	
diligence	obligations	if	the	minerals	originate	(even	potentially)	from	conflict-affected	and	
high-risk areas”.128

The Regulation only covers 3TG, and directly applies to companies 3TG importers into the 
EU,	no	matter	where	the	3TG	originates	from.	This	means	that	between	600	and	1,000	EU	
importers	will	be	affected,	and	around	500	smelters	and	refiners	of	3TG	(regardless	of	whether	
they	are	based	in	the	EU	or	not)	will	be	indirectly	affected.

Volume	thresholds	in	the	Regulation	mean	that	the	vast	majority,	and	no	less	than	95%	of	the	
total	volumes	of	3TG	imported	into	the	EU,	will	be	caught	by	the	Regulation.

2.2 The Regulation: Concepts in Detail

As outlined above, the Regulation’s overall objective is to secure the development of secure, 
transparent	and	verifiable	supply	chains	of	minerals	and	to	ensure	the	responsible	import	of	
3TG	into	the	EU	without	contributing	to	armed	conflict	and	human	rights	abuses.129

The Regulation, and the attendant Recommendations (as well as some additional OECD Due 
Diligence	Guidelines	that	the	Recommendations	frequently	refer	to)	focus	on	how	exactly	
effective	due	diligence	procedures	can	be	established	by	EU	importers.

The	due	diligence	process	will	force	companies	to	follow	a	five-step	framework	which	the	
OECD	has	formulated,	requiring	an	importer	to:

1. “establish strong company management systems;

2. identify and assess risk in the supply chain;

3.	 design	and	implement	a	strategy	to	respond	to	identified	risks;

4. carry out an independent third-party audit of supply chain due diligence; and

5.  report annually on supply chain due diligence”.130

For example, importers must structure their internal management systems to support supply 
chain due diligence by involving senior management and making them responsible for the 
process,	records	of	due	diligence	must	be	retained	for	five	years,	and	a	grievance	mechanism	
must be established to enable “early-warning” risk awareness.131

Importers	must	know	the	description	of	the	metal	(metal	being	a	metal	which	is	made	of	3TG)	
(including	its	trade	name	and	type),	the	name	and	address	of	the	supplier	to	the	Union	importer,	
the	name	and	address	of	any	smelters	and	refiners	in	their	supply	chain,	and,	if	available,	
any	records	of	third-party	audits	into	the	smelters	and	refiners.132 Supporting documentation 
recording this traceability system must be kept on record.
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3.		To	what	Extent	does	the	EU’s	Conflict	Minerals	Regime	
have	Extra-Territorial	Impact?

3.1	How	are	Non-EU	Countries	Impacted?

The	Regulation	reaches	non-EU	countries	indirectly.	As	above,	EU	law	can	only	directly	apply	
to	EU-based	importers,	necessarily,	however	these	importers	can	be	subjected	to	stringent	
requirements that have a knock-on effect further down the supply chain and extra-territorially. In 
this case, the requirements centre around due diligence obligations and a forensic analysis of 
each importer’s supply chain.

The	Regulation	does	not	limit	its	own	extra-territorial	reach	to	specific,	named,	countries.	Instead,	
the	Regulation	is	aimed	at	establishing	procedures	for	tackling	imports	from	“conflict-affected	and	
high-risk	areas”,	meaning	areas	in	a	state	of	armed	conflict	or	fragile	post-conflict	as	well	as	areas	
witnessing weak or non-existent governance and security, such as failed states, and widespread 
and systematic violations of international law, including human rights abuses.133 As such, there is 
an element of discretion left to each importer to assess themselves which countries they deal with 
that	may	be	caught	by	the	Regulation	(no	definitive	list	of	countries	is	given	in	the	Regulation).

To enable a clear understanding of exactly which territories importers need to consider, 
and	how	to	identify	such	territories,	the	EU	has	published	recommendations	to	support	the	
Regulation,	(the	“Recommendations”).134 The Recommendations highlight means by which the 
importer	can	analyse	which	origin	countries	it	must	consider	in	its	due	diligence:

1.	 	the	detailed	explanation	given	of	each	limb	of	the	definition	for	“conflict-affected”	and	“high-
risk”	and	apply	it	to	their	supply	chain	(for	example,	a	“state	of	armed	conflict”	is	summarised	
as	being	an	area	where	there	is	presence	of	armed	conflict,	widespread	violence	or	other	
risks	of	harm	to	people);

2.  certain “open information sources”, which are listed in the Recommendations, including sites 
such	as	the	Heidelberg	Conflict	Barometer	which	provides	an	analysis	of	the	most	recent	
global	conflict	events	in	the	form	of	texts	and	graphics;135

3.	 	it	is	expected	that	the	European	Commission	(“EC”)	will	commission	a	group	of	external	
experts	to	provide	a	list	of	conflict-affected	and	high-risk	areas	which	will	be	regularly	
updated, indicative and non-exhaustive.136

The	Recommendations	highlight	how	areas	of	conflict	can	also	be	sub-national	(i.e.	regions	
within	otherwise	stable	countries).

Countries that would be considered high-risk are mainly those based in Africa (such as the 
DRC)	and	it	is	these	countries	that	importers	have	to	pay	particular	attention	to.

When	minerals	do	originate	from	conflict-affected	and	high-risk	areas,	additional	information	
must be collected, such as the mine of mineral origin, locations where minerals are consolidated, 
traded and processed, and taxes, fees and royalties paid.137

The trigger for such enhanced due diligence starts with an early and rigorous assessment of issues 
such as “governance and other country issues” (so as to ascertain the extent to which countries are in 
control of their borders and have adequate internal enforcement in place to ensure credible traceability 
of	the	minerals	trade),	or	“direct	proximity,	regional	and	historical	issues”	(so	as	to	provide	information	
on	the	likelihood	of	misrepresentation	of	origin	by	smuggling	from	neighbouring	countries).138

3.2	What	Type	of	Standards,	Requirements,	or	Restrictions	does	the	EU	Impose?

If	an	importer	finds	that	they	supply-chain	carries	risks,	they	must	“implement	a	strategy	to	respond	
to	the	identified	risks	designed	so	as	to	prevent	or	mitigate	adverse	impacts”,	by,	for	example,	
taking steps where necessary to “exert pressure on suppliers who can most effectively prevent or 
mitigate	the	identified	risk,	by	making	it	possible	either	to:

•  continue trade while simultaneously implementing measurable risk mitigation efforts;

•  suspend trade temporarily while pursuing ongoing measureable risk mitigation efforts; or

•  disengage with a supplier after failed attempts at risk mitigation”.139

The impact on importers – eventually having to cut ties with supplier – therefore has the potential to 
be extreme.
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ANNEX A-6:  
TIMBER IMPORTS

1. Introduction
Attempts	by	the	EU	to	regulate	actions	occurring	and	parties	located	abroad	in	the	area	of	
environmental protection touch on a number of areas. Examples include the sustainability criteria 
for	biofuels,	the	inclusion	of	aviation	emissions	in	the	EU	emissions	trading	system,	ship	recycling,	
exports of electrical and electronic waste and imports of timber.

For the purposes of this report, we have focussed on the import of timber.

2. Overview of Timber Import Regulations
The	EU	regulates	the	import	of	timber	into	the	EU	pursuant	to	Regulation	(EU)	No	995/2010	
of	the	European	Parliament	and	of	the	Council	of	20	October	2010	laying	down	the	obligations	
of	operators	who	place	timber	and	timber	products	on	the	market	[2010]	OJ	L295/23	(the	
“Regulation”).	As	part	of	the	EU’s	commitment	to	support	international	efforts	to	tackle	the	
problem of illegal logging, the Regulation aims to prevent timber that has been illegally logged 
from	being	sold	in	the	EU	market.	Arguably,	as	this	legislation	only	regulates	conduct	at	the	
EU’s	borders,	it	is	not	truly	extra-territorial	in	nature.	It	may	however	have	an	indirect	extra-
territorial	effect	by	encouraging	countries	to	raise	logging	standards	to	EU	levels	to	keep	the	EU	
timber market open to them.

The	Regulation	requires	operators	importing	timber	into	the	EU	for	the	first	time140 to undertake 
due diligence to ensure it originates from legal sources. Operators can either develop their own 
due diligence system or use one developed by a recognised monitoring organisation. Member 
States and the European Commission may also provide operators with technical and other 
assistance and facilitate the exchange of information to assist them in complying with their due 
diligence obligations (particularly relevant for small and medium-sized enterprises141),	but	this	
does not release the operators from their obligations.

The	due	diligence	system	includes	three	elements:

	 a)	 	Access	to	information	–	the	Regulation	requires	operators	to	access	certain	
information on their timber supply, including the type of product, country of harvest, 
quantity and the name & address of the supplier and trader. Operators must also 
identify the applicable legal requirements and gather information evidencing 
compliance by the supplier and/or trader.142

	 b)	 	Risk	assessment,	based	on	the	information	collected,	to	analyse	and	evaluate	the	risk	of	
illegally	harvested	timber	being	placed	in	the	EU	market	–	information	may	point	clearly	
to a likely violation of local legal requirements, but ambiguity or absence of information on 
legal requirements and compliance could also suggest a risk of illegality. Negligible levels 
of risk are acceptable;143 and

	 c)	 	In	cases	of	greater	than	negligible	levels	of	risk,	adequate	and	proportionate	measures	
to	mitigate	the	risks	identified	should	be	taken,	which	may	include	requiring	additional	
information	and/or	third-party	verification.144

3. Supervision and Penalties
The Regulation requires that competent authorities carry out checks at regular intervals 
on monitoring organisations and operators and should be able to require operators to take 
remedial actions where necessary.145 Operators therefore need to ensure that they maintain 
good records of due diligence.
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The Regulation leaves each Member State to set its own rules on the penalty for infringing the 
Regulation,	which	may	include	(amongst	other	things),	fines	proportionate	to	the	environmental	
damage, the value of the products concerned and the tax losses and economic detriment 
resulting from infringement, seizure of the products concerned and immediate suspension of 
authorisation to trade.146

4. Practical Application of the Regulation
The	EU	was	cognisant	when	crafting	the	Regulation	of	the	administrative	burden	that	it	could	
place on timber importers and application of the due diligence obligation in practice was initially 
seen as challenging. Since no two situations will be exactly alike, and due diligence can never 
be a completely infallible method to assess the risk of illegality, the exact scope of due diligence 
required in a regime such as this should be adaptable. Operators should be assessed by 
whether the steps taken were reasonable in the circumstances to evaluate and respond to the 
level	of	risk	in	the	supply	chain.	It	may,	for	example,	be	more	difficult	to	obtain	information	on	
complex products that may contain multiple component parts and/or have undergone different 
stages	of	processing.	Relevant	certifications	and	third-party	verification	schemes	may	also	be	
available to indicate that certain standards have been met, which should reasonably allow the 
operators	to	apply	a	lighter	scrutiny.	However,	reliance	on	certifications	alone	should	not	be	a	
proxy for compliance with the obligations of this sort of regime.

The European Commission has issued a guidance document for the Regulation to clarify 
certain aspects of the regime.147 For example, the guidance acknowledges that agents acting on 
behalf of suppliers may be unable or unwilling to share certain details of their contacts or supply 
chains with the importer, and concludes that, if this is the case, operators should alter their 
supply lines to be able to access satisfactory due diligence information.
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ANNEX A-7:  
AVIATION AND MARITIME INSPECTIONS

1. Overview
In	this	report	we	analyse	EU	law	on	aviation	and	maritime	inspections,	and	set	out	the	methods	
by	which	the	EU	imposes	its	own	standards	on	third	countries.	Given	the	potential	breadth	of	
legislation	on	this	topic,	we	have	focussed	on	four	areas:	aviation	security,	maritime	security,	
the	EU	Emissions	Trading	System	(“ETS”)	and	airworthiness.

2. Legislative Framework
2.1 Aviation Security

Regulation	(EC)	No	300/2008148 (“Aviation Security Regulation”)	sets	out	“common	rules	
and common basic standards on aviation security as well as mechanisms for monitoring 
compliance”,149 and applies to non-military airports in Member States, operators (including air 
carriers)	providing	services	at	those	airports,	and	entities	applying	aviation	security	standards	
and which provide goods/services to or through those airports.150 Commission Implementing 
Regulation	(EU)	No	2015/1998151 (“Aviation Security Implementing Regulation”)	provides	
detailed measures for the implementation of the Aviation Security Regulation, and Commission 
Regulation	(EU)	No	72/2010152 (“Aviation Inspection Regulation”)	lays	down	procedures	for	
the Commission to conduct aviation security inspections.153

2.2 Maritime Security

Regulation	(EC)	No	725/2004154 (“Maritime Security Regulation”)	provides	rules	on	
enhancing the security of ships and ports.155 In a similar manner to the Aviation Inspection 
Regulation,	Commission	Regulation	(EC)	No	324/2008156 (“Maritime Inspection Regulation”)	
lays down procedures for the Commission to conduct maritime security inspections.157

2.3 ETS

Directive	2003/87/EC	(“ETS Directive”)158 limits greenhouse gas emissions in some sectors 
and establishes a scheme for institutions to trade their emission allowances. Directive 
2008/101/EC	(“ETS Aviation Directive”)159 extended this scheme to the aviation sector and 
emissions	from	commercial	flights	taking	off	or	landing	in	the	EU	(even	from	third-country	
aircraft	operators)	are	included.	However,	the	EU	created	a	temporary	derogation	for	flights	to/
from countries outside the EEA160	and	extended	this	until	the	end	of	2023	under	Regulation	
(EU)	2017/2392	(“ETS Derogation Regulation”).161

2.4 Airworthiness

The	EU	rules	on	common	aviation	safety	are	set	out	in	Regulation	(EC)	No	216/2008	
(“Airworthiness Regulation”).162, as amended163 This regulation covers (among other 
things)	airworthiness,	training	and	licensing	of	mechanics	and	technicians,	safety	aspects	
of	aerodrome	operations,	air	navigation	services,	and	air	traffic	management.164 It includes 
provisions	for	aircraft	used	by	third-country	operators	into,	within	or	out	of	the	EU,	the	
third-country	operators	themselves,	and	acceptance	of	third-country	certifications.	The	
Airworthiness Regulation extends the Environmental Aviation Safety Agency’s (“EASA”)	
responsibilities.	EASA	(among	its	many	tasks)	is	responsible	for	certification	of	aircraft	and	of	
third-country organisations.165 The Airworthiness Regulation is supplemented by Commission 
Regulations166 providing “common technical requirements and administrative procedures to 
ensure the continuing airworthiness of aeronautical products, parts and appliances”.167
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3. Key Provisions
Given the breadth of aviation and maritime inspection legislation, this report focuses on 
provisions	with	extra-territorial	application,	addressing	the	methods	through	which	the	EU	
seeks to achieve extra-territoriality.

3.1 Physical Inspections

Planes,	passengers,	and	baggage	arriving	into,	or	in	transit	through	the	EU	from	third	
countries,	are	subject	to	more	security	inspections	than	for	transit	within	the	EU.168 Aircraft 
arriving into critical parts169 of an airport “shall be subject to an aircraft security search any 
time after passenger disembarkation from the area to be searched and/or the unloading of 
the hold.”170	Passengers	and	baggage	in	transit	through	the	EU	must	be	rescreened	to	EU	
standards	before	transferring	onto	a	connecting	flight.171,172 These inspections have extra-
territorial	application	as	all	passengers,	planes,	and	baggage	must	meet	EU	security	standards	
in	order	to	enter	or	pass	through	the	EU,	even	though	they	have	already	undergone	security	
inspections in a third country.

3.2 Commission Compliance Inspections

The Aviation Inspection Regulation173 requires the Commission to inspect “appropriate 
authorities of Member States and selected airports, operators and entities applying aviation 
security standards”174 in order to monitor the application of that regulation. Inspections of 
airports, operators and entities applying aviation security standards are unannounced,175 but 
the Commission must give “at least two months’ notice of an inspection to the appropriate 
authority in whose territory it is to be conducted”.176 Following an inspection, the Commission 
issues	a	report	to	the	relevant	national	authority,	which	must	remedy	identified	defects.177 These 
inspections have extra-territorial effect because the aviation security measures apply to all 
operators providing services at Member State airports and all entities applying aviation security 
standards that provide services/goods to or through those airports, even if the entities are 
not	based	in	the	EU,	or	are	just	providing	services/goods	in	transit	through	the	EU.	However,	
Commission inspections only take place in the territory of Member States.178

The Maritime Inspection Regulation similarly provides for Commission inspections of port 
facilities, including “ships at that port facility, or elsewhere in the port”179 in order to “monitor 
the	application	of	[the	Maritime	Security	Regulation]	at	the	level	of	each	Member	State	and	of	
individual port facilities and relevant companies”.180 While the inspections could include ships 
registered	in	third	countries,	the	inspections	are	(as	with	the	Aviation	Inspection	Regulation)	
territorially limited because they take place within Member States.

However, the extra-territorial impact is furthered as the Aviation Inspection Regulation and 
Maritime	Inspection	Regulation	aim	to	monitor	compliance	with	EU	laws	under	the	Aviation	
Security Regulation and the Maritime Security Regulation, which themselves contain provisions 
with extra-territorial application.

3.3	Certification

	 (i)	 Designation	of	air	carriers	and	entities/operators	in	their	supply	chain

	 	 	Under	Chapter	6	of	the	Annex	to	the	Aviation	Security	Implementing	Regulation,	carriers	
that	transport	air	cargo	and	mail	from	third	countries	into	the	EU,	as	well	as	entities	and	
operators that form part of their supply chain must receive a designation from one of the 
Member	States	and	ensure	certain	security	measures	are	implemented.	Before	they	
can be designated, the carriers and the entities/operators in their supply chain must go 
through	the	EU	aviation	security	validation.	This	consists	of	“an	assessment	of	[their]	
security	programme	and	an	on-site	verification	of	the	security	operations	at	the	location	
(departure	airport	or	warehouse)”.181 This legislation has extra-territorial application in two 
ways.	First,	it	applies	to	all	carriers/entities	importing	into	the	EU	no	matter	where	they	
are	based.	Second,	the	legislation	imposes	requirements	for	verification	at	the	carrier’s	
departure location on third-country soil.

	 (ii)		Airworthiness	certifications

	 	 	An	objective	of	the	Airworthiness	Regulation	is	to	promote	EU	views	on	“civil	aviation	
safety standards and rules throughout the world by establishing appropriate cooperation 
with third countries and international organisations”.182	Under	Article	27,	EASA	must	
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assist in harmonising rules between Member States and third countries, and, under 
Article	66,	EASA	is	open	to	participation	by	certain	European	third	countries.	One	of	the	
ways that the Regulation seeks to achieve its objective is by requiring compliance by 
aircraft	used	by	a	third	country	operator	into,	within	or	out	of	the	EU,	with	international	
or	EU	standards.183	The	Regulation	provides	that	a	certificate	of	compliance	from	a	
third country may satisfy these requirements,184 but that the operator must still obtain 
authorisation from EASA or a Member State recognising that it meets the standards.185

	 	 	By	requiring	certificates	of	compliance	from	third	country	operators,	the	Airworthiness	
Regulation has extra-territorial effect. First, it requires compliance (which is monitored 
by	EASA)	with	EU	or	internationally	agreed	standards.	Second,	recognising	third	country	
certificates	and	encouraging	participation	by	third	countries	in	EASA	itself,	may	promote	
and encourage compliance with airworthiness standards more widely.

3.4 Provision of Information

Under	the	Maritime	Security	Regulation,	Member	State	authorities	must	ask	ships	to	provide	
security	information	in	line	with	that	required	under	the	1974	Convention	for	the	Safety	of	Life	
at Sea (“Solas Convention”)	before	they	enter	a	Member	State	port.186 This applies regardless 
of where the ship is based or registered, but Member States may exempt domestic scheduled 
services or scheduled services between Member States.187 These provisions place information 
obligations on parties based in third countries. Further, the basis of these information 
obligations	is	an	international	convention,	not	EU	law	alone.	This	gives	teeth	to	the	Solas	
Convention and may increase its international impact.

3.5 Recognition of Equivalence

	 (i)	 One-stop	security

	 	 	Article	20	of	the	Aviation	Security	Regulation	envisages	that	agreements	which	
recognise equivalent security standards and advance the goal of “one-stop security” 
may	be	agreed	between	the	EU	and	third	countries.	A	number	of	agreements	have	been	
signed with third countries, and the Aviation Security Implementing Regulation exempts188 
those countries from the aircraft, passenger, and baggage inspection requirements 
already discussed above.189 While not directly imposing extra-territorial requirements, a 
system of equivalence might encourage countries to increase their security standards in 
order to avoid burdens under the Aviation Security Implementing Regulation that might 
otherwise apply.

	 (ii)	Reporting	divergences

	 	 	Under	Article	7	of	the	Aviation	Security	Regulation,	Member	States	must	notify	the	
Commission about third country aviation security measures if they diverge from the 
EU	standards.	If	requested	by	the	notifying	Member	State,	or	on	its	own	initiative,	the	
Commission must examine the measures, and may “draw up an appropriate response 
to the third country concerned”.190 This mandatory reporting obligation enables the 
Commission to monitor aviation security requirements internationally and take action 
where appropriate. While not directly imposing obligations on third countries, the 
Commission’s	power	to	reach	out	to	them	might	indirectly	influence	third	country	aviation	
security requirements.

3.6 Caps and Trading System

The	ETS	limits	emissions	from	all	flights	taking	off	from	or	landing	in	the	EU,	(even	for	the	part	of	
the	flight	that	is	not	over	Member	State	territory),	and	it	establishes	a	scheme	by	which	operators	
can trade their allowances and provides for the imposition of penalties for non-compliance.191

The	scheme	has	met	considerable	international	challenge,	including	by	US	aircraft	operators	in	
a judicial review proceeding. Following a preliminary reference by the England and Wales High 
Court, the ECJ found that the ETS Aviation Directive did not infringe the customary international 
law,	or	provisions	of	the	Open	Skies	Agreement	at	issue:192

	 (i)	 	the	ECJ	found	that	the	scheme	did	not	infringe	the	sovereignty	of	states	over	their	
airspace, nor the freedom of the high seas, because it is founded on, and limited by, the 
fact	that	a	plane	must	(at	some	point	in	the	flight)	be	physically	present	in	the	territory	of	
a Member State for the Scheme to apply.193 The obligations only apply if an operator has 
chosen to operate a commercial air route arriving at or departing from a Member State.194
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	 (ii)		the	Court	found	that	since	EU	environmental	policy	seeks	to	ensure	a	high	level	of	
protection,195	the	EU	can	choose	to	permit	a	commercial	activity	in	EU	territory	only	on	
the	condition	that	operators	comply	with	criteria	that	have	been	established	by	the	EU	
and are designed to protect the environment.196 Further they found that the fact that the 
event contributing to the pollution of Member States originates outside the territory does 
not call into question the applicability of the ETS.197,198

This judgment suggests that legislation which has extra-territorial effect but is limited by a 
physical	connection	to	the	ground	of	EU	Member	States	might	find	favour	with	the	ECJ.	It	also	
demonstrates a willingness by the ECJ to promote environmental protection.

Despite	the	ECJ’s	judgment	in	favour	of	the	ETS	in	Case	C-366/10,	the	EU	has	introduced	a	
derogation	for	flights	to	and	from	countries	outside	the	EEA,	which	now	applies	until	at	least	31	
December	2023.199	This	severely	limits	the	extra-territorial	effect	of	the	ETS	in	the	aviation	field.
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ANNEX A-8:  
SHIP RECYCLING

1. Introduction
The	Ship	Recycling	Regulation	adopted	in	2013	by	the	European	Parliament	and	the	Council	
of	the	European	Union200	(the	“Regulation”)	aims	to	reduce	the	negative	impacts	linked	to	
the	recycling	of	ships	flying	the	flag	of	Member	States	of	the	Union.	The	Regulation	lays	
down	the	requirements	that	ships	and	recycling	facilities	have	to	fulfil	in	order	to	make	sure	
that ship recycling takes place in an environmentally sound manner. From 31st December 
2018,	large	commercial	seagoing	vessels	flying	the	flag	of	an	EU	Member	State	may	be	
recycled only in safe and sound ship recycling facilities included in the European List of ship 
recycling facilities.

New	European	ships	and	EU-flagged	ships	must	also	have	on	board	an	inventory	of	hazardous	
materials	(IHM)	verified	by	the	relevant	administration	or	authority	and	specifying	the	location	
and approximate quantities of those materials. This obligation will apply from 31st December 
2020	to	all	existing	ships	sailing	under	the	flag	of	Member	States	of	the	Union	as	well	as	to	
ships	flying	the	flag	of	a	third	country	and	calling	at	an	EU	port	or	anchorage.

2. Extra-Territorial Provisions of the Regulation
Recital	(7)	of	the	Regulation	addresses	the	anti-competitive	effects	of	lower	standards	of	
regulation	outside	the	EU:

“The	purpose	of	this	Regulation	is	also	to	reduce	disparities	between	operators	in	the	Union,	in	
OECD countries and in relevant third countries in terms of health and safety at the workplace 
and	environmental	standards	and	to	direct	ships	flying	the	flag	of	a	Member	State	to	ship	
recycling facilities that practice safe and environmentally sound methods of dismantling ships 
instead of directing them to substandard sites as is currently the practice. The competitiveness 
of safe and environmentally sound recycling and treatment of ships in ship recycling facilities 
located in a Member State would thereby also be increased… For ship recycling facilities 
located in a third country, the requirements should achieve a high level of protection of human 
health	and	the	environment	that	is	broadly	equivalent	to	that	in	the	Union.	Ship	recycling	
facilities which do not meet those minimum requirements should therefore not be included in 
the European List.”

The	Regulation	applies	principally	to	ships	flying	the	flag	of	a	member	state.	However,	it	has	an	
indirect	effect	on	territories	outside	the	EU	as	any	non-EU	yard	wanting	to	recycle	EU	flagged	
ships will need to comply with the Regulation in order to be included on the European List.

Article	12	applies	directly	to	ships	flying	the	flag	of	a	third	country	calling	at	a	Member	State.	
It	provides:

	 a)	 	from	31st	December	2020	when	calling	at	a	port	or	anchorage	of	a	Member	State,	a	ship	
flying	the	flag	of	a	third	country	shall	have	on	board	an	inventory	of	hazardous	materials	
that complies with the Regulation;

	 b)	 	certain	hazardous	materials	are	prohibited	or	restricted	whilst	at	a	port	or	anchorage	of	a	
Member State;

	 c)	 	an	inventory	of	hazardous	materials	is	required;

	 d)	 a	statement	of	compliance	issued	by	the	country	or	origin	of	the	ship	is	required.
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3.	Requests	for	Action	(Whistleblowing)
Article 23 states that any natural or legal person can make a request for action if they are likely 
to	be	affected	by	a	breach	of	Article	13	in	conjunction	with	Article	15	and	16.

Article 13 this sets out the requirements necessary for ship recycling facilities to be included 
in the European List, including that the facility is “designed and operated in a safe and 
environmentally sound matter”.

Article	15	(Ship	Recycling	facilities	located	in	a	third	country)	–	covers	applications	to	be	
included on the European List which must comply with Article 13.

Article	16	establishes	a	European	List	of	those	shipyards	located	in	a	third	country	whose	
inclusion is based on article 15.

The request to the Commission to take action under the Regulation with respect to such breach 
or an imminent threat of such breach must be accompanied by relevant information and data 
to support the request. The Commission will give the ship recycling company concerned an 
opportunity to make its views known with respect to the request and will inform the person who 
submitted the request of its decision.

4. Seatrade Case
Ship	owners	have	historically	avoided	the	provisions	of	the	related	(and	earlier)	Waste	
Shipment Regulation by trading their ships out of Europe before scrapping them. Where 
such sales have been deemed to be in breach of the Regulation ships have been detained 
in Europe, but without prosecution. The Seatrade case involved a different avoidance tactic 
– that of sending out the ships full of cargo and disputing that they were in fact leaving 
Europe for scrapping. The decision is seen as an indication that all avoidance methods 
under both the Waste Shipment Regulations and the new Ship Recycling Regulation will 
now come under scrutiny.

The	Seatrade	case	involved	a	Dutch	company	which	sent,	in	2012,	four	reefer	ships	from	ports	
of	Hamburg	and	Rotterdam	for	scrapping	in	Turkey,	India	and	Bangladesh.	Three	of	them	
departed	the	EU	full	of	cargo	but,	looking	at	all	the	evidence,	a	Rotterdam	court	held	that	it	was	
clear that the intention was to have all four ships demolished.

Noting	the	harmful	consequences	of	scrapping	ships	(particularly	in	India	and	Bangladesh)	
to the environment and to human health and safety, the court found that the directors of 
Seatrade had “closed their eyes” to the problem and only considered the business interests 
of the companies.

For	owners	of	EU	flagged	ships	the	concern	is	that	should	they	decide	to	reflag	outside	Europe	
to	try	and	avoid	recycling	regulations,	and	the	ship	is	recycled	in	a	yard	outside	the	EU	shortly	
afterwards, the regulators may look into the decision-making process to determine whether the 
change in registration was to avoid the obligation to recycle the ship at a yard included on the 
European List of Authorised Ship Recycling Facilities.

The owners could now potentially face criminal prosecution under Waste Shipment Regulation 
if	they	are	found	to	have	evaded	the	EU	Ship	Recycling	Regulation.
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ANNEX A-9:  
THE GOODS PACKAGE

1. Overview
In	this	report,	we	analyse	two	EU	legislative	proposals:	(i)	a	proposal	for	a	regulation	on	
enforcement and compliance in the single market for goods201 (the “Market Surveillance 
Proposal”);	and	(ii)	a	proposal	on	a	regulation	on	mutual	recognition	of	goods202 (the 
“Mutual Recognition Proposal” and, together with the Market Surveillance Proposal, the 
“Goods Package”).

2. Proposed Legislative Framework
The two proposals that together make up the Goods Package are designed to address 
“structural weaknesses” in the single market for goods. Free movement of goods is one of the 
foundations	of	the	EU’s	single	market,	heralded	for	creating,	amongst	other	things,	choice	for	
consumers, competition on prices and low barriers for sale of goods.

However,	existing	legislation	(which	is	not	discussed	here)	has	faced	some	criticism.	For	
example, the European Commission found that an increased number of products sold in 
the	EU	market	did	not	meet	requirements	for	safety	or	consumer	information,	thus	distorting	
competition and putting consumers at risk.203 Accordingly, the aim of the Goods Package is to 
improve the functioning of the goods market by ensuring that consumers can trust that goods 
are	compliant	with	EU	standards	and	to	protect	against	distortion	of	competition.

The	Mutual	Recognition	Proposal	was	adopted	by	the	EU	in	March	2019.204 The Market 
Surveillance	Proposal	was	approved	by	the	Commission	in	April	2019	and	has	been	submitted	
to the Council for approval before being signed into law. Member States have 2 years from 
adoption to transpose the Goods Package into their national law.

2.1 Market Surveillance Proposal

The Market Surveillance Proposal is intended to “strengthen market surveillance rules for 
non-food	products	harmonised	by	EU	legislation.”205	Harmonised	products	represent	69%	of	
products	in	the	EU’s	market.206 The aim is to address the increasing amount of non-compliant 
products by providing “the right incentives to businesses, intensifying compliance checks and 
promoting cross-border cooperation among enforcement authorities”.207 To achieve these 
aims, the Market Surveillance Proposal will “consolidate the existing framework for market 
surveillance authorities, encourage joint actions by market surveillance authorities from several 
Member States, improve the exchange of information and promote the coordination of market 
surveillance authorities and create a strengthened framework for controls on products entering 
the	Union	market	and	for	improved	cooperation	between	market	surveillance	authorities	and	
customs authorities.”208

2.2 Mutual Recognition Proposal

The Mutual Recognition Proposal is based on the principle that “a good lawfully marketed in 
one Member State should not be prohibited in another Member State unless the latter has 
sound reasons for banning or restricting its sale.”209 It is intended to improve the function of 
mutual recognition by, amongst other things, clarifying its scope, improving contact points and 
dispute-resolution mechanisms and introducing a voluntary declaration scheme for economic 
operators to prove lawful marketing in a Member State.



63

Fashion Focus: Towards a Legal Framework for a Living Wage

3.  Key Provisions and Potential Extra-Territorial Application 
to Living Wage Proposals

We consider below certain aspects of the Goods Package that have extra-territorial application.

3.1 Restriction of Market Access

The Mutual Recognition Proposal applies where one Member State has restricted market 
access of goods on the basis of a “national technical rule”. National technical rules are laws 
or regulations of a Member State that cover “an area or aspect that is not the subject of 
harmonisation	at	Union	level;	the	provision	either	prohibits	the	making	available	of	goods,	or	a	
type of goods, on the domestic market of that Member State or else it makes compliance with 
the provision compulsory”.210 National technical rules further stipulate characteristics for those 
goods	(e.g.	quality,	performance	or	safety)	or	impose	other	requirements	“for	the	purposes	of	
protecting consumers or the environment and that affect the life-cycle of the goods after they 
have been made available on the domestic market in that Member State”.211 The effect of this 
is to rebut the presumption of free movement of goods by allowing Member States to restrict 
market access where there is a “public interest objective” that is “proportionate and non-
discriminatory”.212

3.2 Compliance

Declaring Compliance with Standards

Article 4 of the Mutual Recognition Proposal creates a voluntary system whereby a producer 
of goods “may draw up a declaration in order to demonstrate to the competent authorities of 
the Member State of destination that the goods … are lawfully marketed in another Member 
State”.213 The declaration must include “evidence reasonably required by the competent 
authority to verify the information contained in it.”214 Similarly, the Market Surveillance Proposal 
includes a process for manufacturers to declare on their website (or other publicly accessible 
forum)	that	its	goods	conform	to	EU	requirements.215 The intention is to create a simple method 
for manufacturers to evidence their compliance with certain marketing or manufacturing 
standards,	thereby	streamlining	and	harmonising	processes	across	the	EU.

Assessment of Goods

The Mutual Recognition Proposal permits a Member State with doubts over whether goods 
have been lawfully marked in another Member State to carry out an assessment of the 
goods.216 Following its assessment, the Member State is required to communicate its decision 
to	certain	specified	parties	and	include	in	its	decision,	amongst	other	things,	the	national	
technical rule and legitimate public interest on which the decision is based.217

Responsibility for Compliance Information

The	Market	Surveillance	Proposal	requires	non-EU	manufacturers	to	designate	a	natural	
or	legal	person	(such	as	an	importer)	to	be	responsible	for	compliance	information.218 Such 
person is required to keep up-to-date declarations and technical documentation that are 
utilised by market surveillance authorities. They should also act as the point of contact with 
market	surveillance	authorities	and	be	able	to	demonstrate	conformity	of	their	product	to	EU	
requirements.219

3.3 Applying Common Standards

The Goods Package envisages effective information and communication support systems220 
to facilitate effective coordination of compliance and enforcement under the proposals. In 
particular, it requires the development of “an information and communication system for 
the collection and storage of information”221 to record, amongst other things, details of non-
compliance, restrictive measures applied, and penalties imposed. The Market Surveillance 
Proposal	also	permits	the	exchange	of	“confidential	market	surveillance	related	information	with	
regulatory authorities of third countries or international organisations where it has concluded 
confidentiality	arrangements	based	on	reciprocity	with	those	authorities	or	regulations.”222
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ANNEX A-10  
ANTI-BRIBERY

1. Introduction
In the context of Phase 2 of The Circle’s work on the fundamental right to a living wage, this 
legal	brief	examines	the	EU	anti-bribery	regime	–	with	specific	reference	to	the	UK	Bribery	Act	
–	with	a	view	to	assessing	whether	that	regime	could	be	used	as	a	blueprint	to	introduce	EU	
legislation obliging fashion companies to pay a living wage wherever they operate, via an extra-
territorial legal mechanism. 

1.1	Definitions:	Corruption	and	Bribery

The	NGO	Transparency	International	(TI)	defines	corruption	as	“the	abuse	of	entrusted	power	
for private gain”.223	This	definition	has	been	widely	adopted	and	notably	is	used	by	the	EU	in	its	
2014	“EU	Anti-Corruption	Report”.224

TI	defines	private	sector	corruption	as	“characterised	by	groups	from	this	sector	influencing	
decisions and actions that lead to abuses of entrusted power”.225

Bribery	is	considered	a	form	of	corruption,	and	is	defined	as:	“The	offering,	promising,	giving,	
accepting or soliciting of an advantage as an inducement for an action which is illegal, unethical 
or a breach of trust”.226 

1.2	Context:	How	does	the	EU	set	Requirements	for	Behaviour	Outside	the	EU?

The	different	types	of	EU	laws,	as	well	as	the	mechanics	regarding	their	application	on	Member	
States,	including	whether	they	are	directly	applicable	(e.g.	Regulations),	or	on	the	contrary	
require	national	implementation	(e.g.	Directives),	are	well	established	so	they	are	not	outlined	in	
the body of this legal brief.227

The	question	which	concerns	us	is:	how	does	EU	law	bind	a	Member	State	in	such	a	way	that	
the law has extra-territorial application, i.e. an effect beyond the boundaries of that Member 
State,	including	possibly	on	entities	(individuals	or	companies)	that	have	little	or	no	substantive	
link	to	a	Member	State?	

Scott	distinguishes	two	concepts:	“extra-territoriality”	and	“territorial	extension”.228

•  A measure is characterised as extra-territorial when it “imposes obligations on persons 
who do not enjoy a relevant territorial connection with the regulating state”, i.e. the trigger of 
application does not depend on a territorial connection; whereas

•  A measure is characterised as having territorial extension when its application depends upon 
the existence of a relevant territorial connection, but “in applying the measure the regulator is 
required, as a matter of law, to take into account conduct or circumstances abroad”.

It	appears	that	EU	law	does	not	frequently	have	extra-territorial	application	and	when	it	does,	it	
will	typically	be	nationality-based.	Thus,	in	practice,	the	EU	occasionally	exercises	jurisdiction	
over the conduct of its nationals abroad – but rarely exercises its jurisdiction over the conduct of 
non-EU	nationals	abroad.	

Scott	argues	that	while	EU	extra-territorial	legislation	is	rare,	the	EU	frequently	uses	measures	
with	territorial	extension	in	order	to	influence	foreign	activities,	in	circumstances	where	“the	
EU	seeks	to	galvanise	third	country	or	global	action	to	tackle	transboundary	problems	and	to	
pursue objectives that have been internationally agreed”. This type of regulatory intervention 
can affect an individual transaction or company, a country or have a worldwide effect.

Note that Scott’s paper examines the practice of “territorial extension” with respect to a range of 
policy	domains	including	financial	services,	the	environment,	climate	change,	air	transport	and	
maritime transport.
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1.3 Relevance of Anti-Bribery with Respect to the Fashion Industry

Whilst the substantive links between bribery and the fashion industry are not the focus of this 
legal	brief,	it	is	nonetheless	interesting	to	note	that:

•  Many of the world’s garment industry suppliers are located in countries with some of the 
highest	levels	of	corruption,	for	example	Bangladesh,	Vietnam	and	Cambodia.229

•  In some countries, the close ties between politicians and garment factory owners are an 
obstacle	to	a	living	wage	being	paid.	In	Bangladesh,	for	example,	“many	of	these	politically	
connected garment makers take advantage of their clout to disregard the minimum wage 
levels stipulated under the law” – and without adverse consequences because Government 
“stifles	labor	activism	both	to	protect	the	country’s	economic	lifeline	and	to	please	business	
magnates … It’s a set-up that suits everyone, including customers in the troubled economies 
of Europe and North America”.230

2.	EU	Anti-Bribery	Regime
2.1 Context

The	anti-corruption	movement	originated	in	the	US	in	the	1970s	following	the	Lockheed	
scandal,	and	culminated	with	the	passing	of	the	Foreign	Corrupt	Practices	Act	in	1977	
(“FCPA”).	It	then	gained	global	traction	as	reflected	for	example	in	the	passing	of	the	1997	
OECD	Convention	on	Combating	Bribery	of	Foreign	Public	Officials	in	International	Business	
Transactions.	In	parallel,	the	EU	gradually	increased	its	efforts	to	stamp	out	corruption.231

2.2 EU Anti-Corruption Regime

There	is	not	a	single	EU	anti-corruption	law,	but	rather	various	pieces	of	legislation	applicable	
to Member States, including international treaties and conventions (the most important being 
UNCAC,	the	UN	Convention	Against	Corruption,	to	which	all	Member	States	and	the	EU	are	
signatories),	as	well	their	own	domestic	anti-corruption	legislation.

One	piece	of	legislation	is	significant	in	terms	of	combating	corruption	in	the	private	sector:	
Framework	Decision	2003/568/JHA	(the	“Decision”),	which	came	into	force	in	2003.232 The 
Decision is applicable to all Member States, with each deciding how to transpose it within its 
national laws. 

The Decision imposes on Member States an obligation to include the concept of corruption in 
their	criminal	law.	And	significantly	with	respect	to	the	extra-territorial	question,	it	specifies	that	
each	Member	State	has	jurisdiction	if	the	offence	is	committed:

•  within its territory;

•  by one of its nationals; or

•	 	for	the	benefit	of	a	legal	person	that	has	its	head	office	in	the	territory	of	that	Member	State.233

The	question	is,	then:	how	has	this	Decision	been	transposed	by	each	Member	State	and	what	is	
the	resulting	scope	of	extra-territorial	application	when	considering	Member	States	as	a	whole?

To	give	effect	to	the	Decision,	the	UK	passed	the	Bribery	Act	2010,	which	is	wide-ranging	in	its	
territorial	application	(see	3(b)	below).	Other	Member	States	have	passed	the	required	national	
legislation,	though	for	practical	reasons	this	legal	brief	will	not	examine	the	laws	passed	in	all	28	
Member States. 

Instead,	this	brief	focuses	on	the	UK	Bribery	Act	because	it	is	widely	regarded	as	the	gold	
standard as far as anti-corruption laws go. 
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3.		To	what	Extent	does	the	UK	Bribery	Act	have	Extra-
Territorial	Effect?

3.1	UK	Bribery	Act	–	Summary	of	Offences234

The Act applies to the private and public sectors, and criminalises both the offering and the 
receiving of a bribe. It is of crucial importance to commercial organisations because its extra-
territorial	provisions	allow	the	Serious	Fraud	Office	to	prosecute	a	company,	or	associated	
person,	with	a	UK	presence,	even	if	the	company	is	based	outside	the	UK.	

However, if an organisation can prove that it had “adequate procedures” in place designed to 
prevent bribery, it will not be held liable for the actions of that associated person.

The	four	offences	under	the	Act	are	as	follows:

•	 	Two	general	offences:

	 1.	active	bribery:	offering,	promising	or	giving	a	bribe	(Section	1);

	 2.	passive	bribery:	requesting,	agreeing	to	receive	or	accepting	a	bribe	(Section	2);	and

•	 	Two	offences	which	address	bribery	in	a	commercial	context:

	 3.		bribery	of	a	foreign	public	official,	in	order	to	obtain/retain	business	or	an	advantage,	in	
the	conduct	of	business	(Section	6);	

	 4.	failing	to	prevent	bribery	committed	on	behalf	of	a	commercial	organisation	(Section	7).

3.2 Territorial Reach of UK Bribery Act

With	Respect	to	Active	Bribery,	Passive	Bribery	and	Bribery	of	a	Foreign	Public	Official

A	person	commits	an	offence	under	the	Act	–	so	the	UK	courts	have	jurisdiction	-	if	the	relevant	
act	either	took	place	in	the	UK,	or	the	person	commits	the	act	overseas	but	has	a	“close	
connection”	with	the	UK	by	virtue	of	being	a	British	national	or	ordinarily	resident	in	the	UK,	or	a	
body	formed	in	the	UK.

With	Respect	to	an	Organisation	Failing	to	Prevent	Bribery	Committed	on	its	Behalf

The	offence	is	committed	if	a	person	(an	individual	or	other	legal	entity)	“associated	with”	the	
organisation bribes another person, intending to obtain/retain business or an advantage for the 
organisation, in the course of business.

The	“close	connection”	requirement	of	the	Section	1,	2	and	6	offences	does	not	apply	with	respect	
to the Section 7 offence. In other words, an organisation can be liable for bribery committed by a 
person	who	is	not	a	UK	national	or	resident	in	the	UK,	or	a	body	formed	in	the	UK.

Whether a person is “associated with” an organisation depends on the extent to which it 
performs services for that organisation. This will be determined by the facts, and not only 
by reference to the nature of the relationship between that person and the organisation – 
so	for	example,	if	a	foreign	parent	company	has	a	UK	subsidiary,	the	parent	company	will	
not	automatically	be	deemed	to	be	carrying	on	business	in	the	UK	if	the	subsidiary	acts	
independently of it. 

The	UK	courts	will	have	jurisdiction	provided	an	organisation	is	either	formed	in	the	UK	
(regardless	of	where	it	carries	on	a	business),	or	carries	on	a	business	in	the	UK	(regardless	of	
where	it	was	formed).

Intent	as	to	who	should	benefit	from	the	bribe	is	important	in	determining	liability.	If	an	employee	
at a subsidiary did not intend to obtain an advantage for anyone other than the subsidiary, then 
it	is	unlikely	that	the	parent	company	(or	any	other	subsidiaries)	will	be	caught	by	the	legislation.	

Overall,	the	territorial	reach	of	the	Bribery	Act	is	significant	and	commentators	have	observed	
that it is wider than that of the FCPA.
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3.3 Territorial Reach of Other Member States

As mentioned, we do not propose to examine in this legal brief how each Member State has 
transposed the Decision into its national laws, or what the resulting territorial reach is.

Nonetheless,	it	is	worth	noting	that	in	its	2014	Anti-Corruption	Report,	the	European	
Commission highlights transposition issues, in particular “shortcomings in the transposition of 
the provisions on criminalisation of all elements of active and passive bribery, as well as liability 
of legal persons.”235

Linked to this, in practice there are differences in terms of the extra-territorial reach. For 
example, in Italy and The Netherlands some part of the improper conduct must have taken 
place	within	national	borders	–	this	is	not	the	case	in	the	UK.236

However, despite uneven transposition of the Decision among Member States, it is reasonable 
to	extrapolate	that	the	EU’s	extra-territorial	impact	as	a	whole	is	significant.

3.4 Rationale for these Standards Being Imposed

A	consensus	exists	at	an	international	and	EU	level	that	corruption,	both	in	the	public	and	
private	sectors,	is	harmful	to	society	and	needs	to	be	eliminated	for	the	following	reasons:

	 (i)	 	Social	cohesion:	corruption	threatens	the	stability	of	society,	and	undermines	its	
institutions and democratic values.

	 (ii)			Economic	and	commercial	considerations:	corruption	distorts	fair	competition	and	
undermines the free market principle.

	 (iii)		Moral	considerations:	the	abuse	of	power	is	a	characteristic	of	all	forms	of	corruption.

	 (iv)	Law	and	order	considerations:	corruption	is	linked	with	organised	crime.	

Beyond	the	substantive	reasons	for	eliminating	corruption,	it	is	worth	bearing	in	mind	the	
rationale	which	underpins	the	EU’s	use	of	measures	with	extra-territorial	impact:	by	introducing	
such	measures,	the	EU	typically	aims	to	influence	behaviour	abroad,	not	based	on	a	wish	to	
export	its	own	norms	but	to	give	effect	to	internationally	agreed	principles	–	in	essence,	the	EU	
has an “international orientation” when passing these measures.228

3.5	To	what	Extent	are	these	Standards	Applied?

By	its	nature,	corruption	is	often	a	hidden	crime.	Generally	speaking,	prevention,	monitoring	
and	enforcement	are	required	in	order	to	have	an	impact.	EU	institutions	have	accepted	that	
there	is	a	significant	sociocultural	element	fuelling	corruption	so	a	“one	size	fits	all”	approach	
will not yield optimal results.

The	UK	Bribery	Act	is	regarded	as	a	robust	piece	of	legislation,	though	as	one	commentator	
points	out:	“weak	legislation	can	produce	weak	compliance,	but	unenforced	strong	legislation	
can have the same effect. One cannot simply read domestic legislation to determine whether 
countries are complying.”237

A	Select	Committee,	appointed	by	the	House	of	Lords,	published	its	findings	on	the	UK	
Bribery	Act	in	March	2019238 concluding that “the Act is an excellent piece of legislation 
which creates offences which are clear and all-embracing”. In particular, the Committee 
deems the new corporate offence of failing to prevent bribery as “particularly effective, 
enabling	those	in	a	position	to	influence	a	company’s	manner	of	conducting	business	to	
ensure that it is ethical”. 

The	UK	Government	has	highlighted	that	it	does	not	seek	to	punish	properly-functioning	
organisations for the actions of a rogue agent. In that respect, guidance issued by the Ministry 
of Justice is helpful because it outlines key principles for companies to consider when seeking 
to introduce anti-bribery measures within their organisation.239 In particular, it recommends that 
organisations adopt a risk-based approach, and introduce anti-bribery measures which are 
proportionate to the risks faced by their organisation.

In	practice,	judicial	discretion	is	exercised	in	the	enforcement	phase:	prosecutors	will	decide	if	
there	is	sufficient	evidence	to	prosecute	an	individual	or	organisation	under	the	Bribery	Act	and,	
if so, whether a prosecution is in the public interest.



Fashion Focus: Towards a Legal Framework for a Living Wage

68

4.		Could	the	UK	Bribery	Act	be	used	as	a	Parallel	for	a	
Living Wage Proposal

As	we	have	seen,	the	UK	imposes	standards	of	behaviour	on	UK-related	individuals	and	
companies	when	carrying	out	business,	both	in	the	UK	and	overseas,	and	criminalises	the	
relevant parties when those standards are not met.

The	mechanics	for	extra-territorial	application	of	EU	laws	are	already	well	established,	and	the	
worldwide	scope	of	territorial	application	of	the	UK	Bribery	Act	is	significant.	

Foreign	countries	are	impacted	indirectly	by	the	Bribery	Act,	insofar	as	it	restricts	the	actions	of	
UK-related	individuals	and	companies	operating	within	its	borders,	but	no	national	legislation	
needs to be passed.

On	that	basis,	theoretically	we	could	envisage	an	EU-level	law	which,	with	respect	to	the	living	
wage	would	compel	fashion	companies	to	pay	a	living	wage	both	in	the	UK	and	wherever	they	
operate	overseas,	as	long	as	the	company	has	an	association	with	the	UK.	

Highlighted	below	are	aspects	of	the	operation	of	the	Bribery	Act	which	may	be	useful	when	
considering	living	wage	legislation,	as	well	as	potential	EU-level	limitations	to	overcome.

4.1 Useful Elements from the UK Anti-Bribery Approach

•  Scope of extra-territorial application	(see	3.2	above).

•  No local law implementation required	(see	4	above).

•  Applies to both companies and individuals:	therefore,	a	fashion	company	could	be	liable	for	
failing to implement a living wage in its supply chain, along the same lines as the “failure to 
prevent bribery” Section 7 offence.

•	 	“Adequate	procedures”	corporate	defense: the adoption of a similar defense, equally by 
reference to a risk-based approach, in the context of living wage laws may facilitate the 
adoption	of	such	laws	(see	3.1	and	3.5	above).

4.2 Potential Limitations of EU Law with Respect to the Living Wage

•	 	Consensus	at	EU	level: whilst the Decision to criminalise private sector bribery was the 
result	of	long-standing	EU	consensus	on	this	issue,	it	may	be	more	challenging	to	reach	an	
immediate	consensus	on:	(a)	an	obligation	for	fashion	companies	to	pay	a	living	wage;	and	
(b)	the	failure	to	pay	a	living	wage	being	a	criminal	offence.	

•	 	Rationale	for	extra-territorial	legislation:	an	international	orientation	underpins	the	EU’s	
use	of	measures	with	extra-territorial	impact	(see	3.4	above).	As	the	payment	of	a	living	
wage	has	not	been	agreed	at	international	level,	the	EU	may	be	reluctant	to	exercise	extra-
territorial jurisdiction in that context.

•	 	Transposition	of	EU	law	into	national	law: in order to avoid uneven transposition resulting in 
potentially different living wage regimes, it may be worth considering a relatively prescriptive 
type	of	EU	law	(e.g.	not	requiring	national	implementation)	or	an	agreement	at	international	
level instead.

•	 	Extra-territorial	loopholes:	an	EU	living	wage	law	will	not	capture	US	or	Australian	fashion	
companies	for	example	(unless	they	are	connected	to	the	UK),	despite	the	fact	that	they	
are	large	importers	of	garments	from	low-wage	economies.	For	an	EU	law	to	be	effective,	
it	will	be	important	to	prevent	fashion	companies	connected	with	the	EU	from	operating	via	
jurisdictions	which	are	not	subject	to	EU	laws,	therefore	circumventing	living	wage	laws.	
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ANNEX A-11: 
DATA PROTECTION

1. Introduction
The Circle’s next legal objective is to formulate and test a new legal directive that will 
oblige garment/fashion companies to pay a living wage throughout the supply chain in all 
jurisdictions.	As	demonstrated	by	the	report	released	in	May	2017,	legislation	in	individual	
garment producing countries has not been, and is not likely to be, effective in this area - 
not least because production can move to another country producing a race to the bottom. 
The	Circle	therefore	proposes	new	EU	legislation/regulation	(with	the	possibility	of	parallel	
legislation	in	the	UK).

As	such,	The	Circle	have	asked	members	of	The	Lawyers’	Circle	to	provide	advice	on:

•	 	how	the	EU	data	protection	regime	(in	particular,	the	EU	General	Data	Protection	Regulation	
(“GDPR”))	has	extra-territorial	effect;	and

•	 	whether	the	EU	data	protection	regime	can	be	used	as	a	parallel/precedent	for	the	living	
wage proposal.

This	note	sets	out	our	analysis	of	(a)	and	(b)	from	the	perspective	of	the	UK	only.	The	GDPR	is	
an	EU	standard,	but	there	may	be	local	implementations	of	this	law	that	have	not	been	captured	
in this analysis. For the purposes of this report, these local law variations are unlikely to have a 
substantial impact.

2. Territorial Scope of the GDPR
2.1	Definitions	and	Background	to	the	EU	Data	Protection	Regime

What	is	Data	Protection?

Data protection is the fair and proper use of information about people. In our society, we have a 
fundamental right to privacy in which we recognise that individuals have a right to control their 
own identity. Data protection law exists to strike a balance between the rights of the individual 
and the wider interests of society.

When	the	GDPR	came	into	force	in	May	2018,	it	significantly	overhauled	the	EU	data	protection	
regime by strengthening consumer rights around personal data and the ways that companies 
handle that data.

Key Concepts

A “Controller” is the main decision-maker that exercises overall control over the purposes and 
means of the processing of personal data. A “Processor” acts on behalf of, and only on the 
instructions of, the relevant controller. For example, The Circle is a Controller for the personal 
data it holds about its members, but when it sends materials relating to The Circle’s projects 
and fundraising activities it uses “MailChimp”, which is a Processor.

The GDPR applies to the processing of personal data. Personal data only includes information 
relating	to	natural	persons	who:

	 a)	can	be	identified	or	who	are	identifiable,	directly	from	the	information	in	question;	or

	 b)		who	can	be	indirectly	identified	from	that	information	in	combination	with	other	information.

The	GDPR	applies	to	processing	carried	out	by	organisations	operating	within	the	EU	and	it	
also	applies	to	organisations	outside	the	EU	that	offer	goods	or	services	to	individuals	in	the	
EU.	It	is	important	to	establish	the	relationship	between	the	Controller	and	the	Processor	when	
asserting the territorial scope of the GDPR.
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For	the	purposes	of	this	report,	establishments	that	are	based	within	the	EU	have	been	
termed	“EU	Entities”	and	those	establishments	that	are	not	within	the	EU	have	been	termed	
“Non-EU	Entities”.

2.2 Territorial Scope of the GDPR

Article	3	of	the	GDPR	determines	the	territorial	scope	on	the	basis	of	two	main	criteria:	the	
“establishment”	criterion	(Article	3(1)),	and	the	“targeting”	criterion	(Article	3(2)).	Where	one	
of the two criteria is met, the relevant provisions of the GDPR will apply to the processing 
of	personal	data	by	the	Controller	or	Processor	concerned.	In	addition,	Article	3(3)	confirms	
that the GDPR applies to the processing where Member State law applies by virtue of public 
international law.

	 a)	 	Article	3.1	GDPR	sets	out	that	the	GDPR	applies	“to	the	processing	of	personal	data	
in the context of the activities of an establishment of a Controller or a Processor in 
the	Union,	regardless	of	whether	the	processing	takes	place	in	the	Union	or	not”	(the	
“Establishment	Test”).

	 b)	 	Article	3.2	GDPR	sets	out	that	the	GDPR	applies	to	the	processing	of	personal	data	of	
data	subjects	who	are	in	the	Union	by	a	Controller	or	Processor	not	established	in	the	
Union,	where	the	processing	activities	are	related	to:

	 	 	 (i)	 	the	offering	of	goods	or	services,	irrespective	of	whether	a	payment	of	the	data	
subject	is	required,	to	such	data	subjects	in	the	Union	(the	“Targeting	Test”);	or

	 	 	 (ii)	 	the	monitoring	of	their	behaviour	as	far	as	their	behaviour	takes	place	within	the	
Union	(the	“Monitoring	Test”).

	 	 	The	rationale	behind	Article	3.2	is	that	EU	residents	should	not	be	deprived	of	protection		
under the GDPR simply because the organisation processing its personal data is based  
outside	of	the	European	Union.

	 c)	 	It	should	be	noted	that	the	Article	3	tests	are	applicable	irrespective	of	whether	
processing is performed as a Controller or Processor.

Establishment Test

What is the meaning of “establishment”?

a)	 	Recital	22	of	the	GDPR	states	the	following:	“establishment	implies	the	effective	and	real	
exercise of activity through stable arrangements. The legal form of such arrangements, 
whether through a branch or a subsidiary with a legal personality, is not the determining 
factor in that respect.”

b)	 	Furthermore,	the	concept	of	“establishment”	was	considered	by	the	Court	of	Justice	of	the	
European	Union	(“CJEU”)	in	its	Weltimmo v. NAIH	decision.	The	CJEU	confirmed	that	an	
establishment	is	a	broad	and	flexible	concept	that	should	not	hinge	on	a	legal	form.	It	was	
emphasised that the concept of “establishment” extends to any real and effective activity – 
even a minimal one – exercised through stable arrangements.

What is the meaning of “in the context of activities”?

a)	 	In	the	Google Spain SL, Google Inc. v. AEPD, Mario Costeja Gonzalez-case,	the	CJEU	
confirmed	that	the	processing	of	personal	data	does	not	need	to	be	carried	out	“by”	an	
establishment, but only carried out “in the context of the activities” of the establishment. 
The	CJEU	understood	that	by	“in	the	context	of	the	activities”	it	captures	activities	that	are	
“inextricably	linked”	to	the	activities	of	an	EU-based	affiliate.

Effect of These Rulings

The	European	Data	Protection	Board	(“EDPB”)	considers	that	any	personal	data	processing	
in	the	context	of	the	activities	of	an	establishment	of	an	EU	Entity	acting	as	a	Controller	or	
Processor would fall under the scope of the GDPR, regardless of the location or the nationality 
of	the	data	subject	whose	personal	data	is	being	processed.	Examples	given	by	the	EDPB240	

are	as	follows:
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	 a)		A	French	company	has	developed	a	car-sharing	application	exclusively	addressed	to	
customers in Morocco, Algeria and Tunisia. The service is only available in those three 
countries but all personal data processing activities are carried out by the Controller 
in	France.	While	the	collection	of	personal	data	takes	place	in	Non-EU	Entities,	the	
subsequent processing of personal data in this case is carried out in the context of 
the	activities	of	an	establishment	of	a	Controller	in	the	Union.	Therefore,	even	though	
processing	relates	to	personal	data	of	data	subjects	who	are	not	in	the	Union,	the	
provisions of the GDPR will apply to the processing carried out by the French company, 
as	per	Article	3(1).

	 b)	 	A	pharmaceutical	company	with	headquarters	in	Stockholm	has	located	all	its	personal	
data processing activities with regards to its clinical trial data to its branch based in 
Singapore. According to the company structure, the branch is not a legally distinct 
entity and the Stockholm headquarter determines the purpose and means of the data 
processing carried out on its behalf by its branch based in Singapore. In this case, 
while the processing activities are taking place in Singapore, that processing is carried 
out in the context of the activities of the pharmaceutical company in Stockholm i.e. of a 
Controller	established	in	the	Union.	The	provisions	of	the	GDPR	therefore	apply	to	such	
processing,	as	per	Article	3(1).

It should be borne in mind, that the regulatory guidance makes it clear that the existence of 
an establishment within the meaning of the GDPR should not be interpreted too broadly to 
conclude that the existence of any presence	in	the	EU,	with	even	the	remotest	links	to	the	data	
processing	activities	of	a	Non-EU	entity,	will	be	sufficient	to	bring	this	processing	within	the	
scope	of	EU	data	protection	law.

The	EDPB	recommends	that	determining	whether	an	EU	Entity	is	to	be	considered	an	
establishment	of	a	Non-EU	Entity	for	the	purposes	of	Article	3(1)	should	be	made	on	a	case-by-
case basis.

Targeting and Monitoring Test

For the purposes of this report, it is unlikely that there will be a parallel between the “Targeting 
and	Monitoring”	tests	of	Article	3(2)	and	any	proposed	Living	Wage	legislation.	As	such,	we	
have	not	provided	any	analysis	into	the	effect	of	Article	3(2).
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Summary of Applicability of the GDPR

We	have	set	out	a	summary	of	our	analysis	on	the	applicability	of	Article	3(1)	of	the	GDPR	in	
the table below.

Article Who	is	directly	subject?	 Comments

Article 
3(1):	“This	
Regulation 
applies to the 
processing 
of personal 
data in the 
context of the 
activities of an 
establishment 
of a controller 
or a processor 
in	the	Union,	
regardless of 
whether the 
processing 
takes place in 
the	Union	or	
not”.

EU	based	Controller. GDPR	will	apply	when	an	EU	Entity	acts	as	a	
Controller. 

EU	based	Processor	
(acting	for	an	EU-based	or	
non-EU	based	Controller).

GDPR	will	apply	when	an	EU	Entity	acts	as	a	
Processor. 

EU	based	sub-processor	
engaged	by	an	EU	based	
processor. 

GDPR	will	apply	when	an	EU	Entity	(or	an	EU-
based	“third	party”)	acts	as	a	sub-processor.

Non-EU	based	Controller	
whose activities are 
inextricably linked to those 
of another (controller or 
processor)	entity	based	in	
the	EU.	

GDPR will apply in certain situations when a 
Non-EU	Entity	is	a	Controller	for	a	project	whose	
activities	are	linked	to	those	of	an	EU	Entity.

The	EDPB	recommends	that	Non-EU	Entities	
undertake an assessment of their processing 
activities,	first	by	determining	whether	personal	
data are being processed, and secondly by 
identifying potential links between the activity 
for which the data is being processed and the 
activities of any presence of the organisation in 
the	EU.	If	such	a	link	is	identified,	the	nature	of	
this link will be key in determining whether the 
GDPR applies to the processing in question.

If a case by case analysis on the facts shows 
that there is an inextricable link between the 
activities	of	an	EU	Entity	and	the	processing	of	
data	carried	out	by	a	Non-EU	Entity,	EU	law	will	
apply	to	that	processing	by	the	Non-EU	entity,	
whether	or	not	the	EU	Entity	plays	a	role	in	that	
processing of data.

Non-EU	based	Controller	
that	engages	an	EU	
Processor	(EU	Entity	
or	not)	to	carry	out	data	
processing activities on its 
behalf	within	the	EU.	

GDPR	will	apply	if	a	Non-EU	Entity	uses	an	EU	
Entity	(or	other	EU	based	Processor)	to	carry	
out data processing activities on its behalf. 

Non-EU	based	Processor	
engaged	by	an	EU	
Controller. 

GPDR will apply as the processing will take 
place	in	the	context	of	the	activities	of	the	EU	
Entity	even	if	it	does	not	happen	in	the	EU.	For	
example,	if	a	Non-EU	Entity	is	processing	data	
on	behalf	of	an	EU	Entity.

This is likely to be the most applicable scenario 
to the living wage proposal. 

Non-EU	based	sub-
processor engaged by an 
EU	based	or	a	non-EU	
based Processor on behalf 
of	an	EU	Controller.	

GDPR will apply as the processing will take 
place	in	the	context	of	the	activities	of	the	EU	
Entity	even	if	it	does	not	happen	in	the	Union.
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Enforcement Action for Non-Compliance

There	are	two	tiers	of	administrative	fines	that	can	be	levied	as	penalties	for	GDPR	non-compliance:

a)	up	to	€10	million,	or	2%	annual	global	turnover	–	whichever	is	higher;	or

b)	up	to	€20	million,	or	4%	annual	global	turnover	–	whichever	is	higher.

Tier	one	is	for	more	“accountability-related”	fines	(for	example,	failure	to	keep	accurate	data	
processing	records);	and	tier	two	is	for	more	“principles-related”	fines	(for	example,	transferring	
data	to	a	third	country	without	having	adequate	safeguards	in	place).

UK	Legislation

The	UK	Data	Protection	Act	2018	(“DPA	2018”)	sets	out	the	data	protection	regime	in	the	UK.	It	
sits	alongside	the	GDPR	and	tailors	how	the	GDPR	applies	in	the	UK	(for	example,	by	providing	
certain	exemptions	not	found	in	the	GDPR).	It	also	sets	out	separate	data	protection	rules	for	
law enforcement authorities, extends data protection to some other areas such as national 
security	and	defence,	and	sets	out	the	UK	data	protection	regulator’s	functions	and	powers.

The	GDPR	has	direct	effect	across	all	EU	member	states.	This	means	organisations	will	still	
have to comply with this regulation and we will still have to look to the GDPR for most legal 
obligations.	It	is	therefore	important	the	GDPR	and	the	DPA	2018	are	read	side	by	side.

3.		Could	the	EU	Data	Protection	Regime	Provide	a	
Precedent	for	a	Living	Wage	Proposal?

3.1 Trading in “Data” for “Fashion”

Trading	Definitions

In	order	to	assess	whether	the	EU	data	protection	regime	can	be	used	as	a	parallel/precedent	
for a living wage proposal, it is necessary to look at Part A of this report in a slightly different 
light	by	crudely	trading	in	the	“original	definitions”	for	definitions	that	could	apply	to	the	living	
wage	proposal:

Original	Definition	 Illustrative	Definition	
Controller Fashion House

Processor Factory

Processing Garment Production

Data Subject Factory Worker

GDPR Living Wage Proposal/Legislation

As	per	our	previous	definitions,	“EU	Entity”	continues	to	mean	any	establishment	based	in	the	
EU;	and	“Non-EU	Entity”	means	any	establishment	not	based	in	the	EU	(including	all	non-EU	
garment-producing	countries).

Note that these “trade ins” are illustrative only to give The Circle a general idea as to the 
parallels between the GDPR and the Living Wage Proposal.

New Application

In	short,	it	could	certainly	be	argued	that	there	are	parallels	between	the	existing	EU	data	
protection	regime	and	the	living	wage	proposal	and	that	the	“Establishment	Test”	under	Article	3(1)	
of the GDPR can be used as a precedent for how the living wage could apply extra-territorially.

For	example,	(and	to	echo	the	language	at	section	4.2,	above),	any	Garment Production carried 
out in the context of the activities of an establishment of any Fashion House	(as	an	EU	Entity)	
would fall under the scope of the Living Wage Proposal/Legislation, regardless of the location 
or the nationality of the Factory Worker working on Garment Production on behalf of the 
Fashion House.
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In	order	to	illustrate	this	point	as	simply	as	possible,	please	find	an	illustrative	comparison	below:

 

GDPR Application Living Wage Application 

Example A data analytics company, based in 
China, is processing personal data of 
Chinese citizens in order to ascertain 
which item of clothing sells the 
quickest in H&M in Shanghai. H&M is 
an	EU	Entity	and	has	asked	the	data	
analytics company to carry out this 
research. H&M may use this data for 
analytics	purposes	in	the	UK.	

A factory, based in China, is producing 
garments to sell in H&M stores in 
Shanghai.	H&M	is	an	EU	Entity	and	has	
asked the Chinese factory to produce 
these garments. 

Application 
of Law

The GPDR will apply as the 
processing will take place in the 
context	of	the	activities	of	the	EU	
Entity even if it does not happen in 
the	EU.	

The Living Wage Proposal will apply as 
the Garment Production is taking place 
in	the	context	of	the	EU	Entity	(even	
though the production itself does not 
occur	in	the	EU).	

3.2 Additional Information Outside the Scope of this Research

Accountability

Accountability is incredibly important under the GDPR, as it makes the organisations 
responsible for demonstrating compliance with the GDPR. It puts obligations on the 
organisations to put in place appropriate technical and organisational measures to meet the 
requirements	of	accountability,	such	as:

	 a)	 adopting	and	implementing	data	protection	policies;

	 b)	 taking	a	“data	protection	by	design	and	default”	approach;

	 c)	 putting	written	contracts	in	place	with	Processors;

	 d)	 maintaining	documentation	of	the	processing	activities;

	 e)	 implementing	appropriate	security	measures;

	 f)	 recording	and,	where	necessary,	reporting	personal	data	breaches;	and

	 g)	 	carrying	out	data	protection	impact	assessments	for	uses	of	personal	data	that	are	likely	
to result in high risk to individuals’ interests.

Demonstrating accountability will be key in any proposed living wage legislation..
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ANNEX B: 
RELEVANT ACTIONS TAKEN WITHIN  
MEMBER STATES TO DATE WITH REGARDS TO  
HUMAN RIGHTS DUE DILIGENCE

Overview
There is increasing activity regarding human rights due diligence at the national level as it 
relates	to	companies.	Of	the	EU	countries	studied,	the	French	Duty	of	Vigilance	Law,	the	UK	
Modern	Slavery	Act,	the	Swiss	Responsible	Business	Initiative,	the	Dutch	Child	Labour	Due	
Diligence	Bill,	and	the	German	proposal	for	a	Human	Rights	Due	Diligence	Act	are	the	most	
advanced	developments	in	terms	of	embedding	human	rights	due	diligence	(HRDD)	into	law.	

Since	endorsing	the	UNGPs	in	June	2011	and	committing	to	implement	them,	14	Member	
States	have	now	developed	National	Action	Plans	(NAPs)	triggering	different	national	
processes on establishing safeguards for human rights against business related abuse, and 
are at different stages of development. Countries have also amended legislation introducing 
reporting	requirements	on	human	rights	and	sustainability	issues	in	line	with	the	EU	Directive	
on	non-financial	reporting	requirements,	in	their	Accounting	Acts,	whereby	publicly	trading	
companies over a certain threshold must include in their annual reports information relating 
to identifying and managing human rights risks in their value chains. There is also a growing 
number of national movements and campaigns featuring different stakeholders (NGOs, political 
parties,	trade	unions)	demanding	the	introduction	of	due	diligence	legislation,	(some	of	which	
are	mentioned).

Please see Evidence for Mandatory HRDD Legislation, a regularly updated paper by the 
European	Coalition	for	Corporate	Justice.	The	most	recent	edition	is	available	at:	 
http://corporatejustice.org/policy-evidence-mhrdd-may-2019-final_1.pdf

France
The	French	National	Assembly	adopted	the	law	n°	2017-399	(2017)	on	the	duty	of	vigilance	
for parent and instructing companies which requires large French companies (currently 
between	100	–	150	are	covered)	to	establish	and	publish	a	vigilance	plan	with	measures	
to adequately identify risks and prevent serious harms to human rights, human health and 
safety, and to the environment linked to their own activities and to the activities carried out by 
subsidiaries, subcontractors and suppliers (ie. with whom it maintains an “established business 
relationship”).	The	law	provides	for	two	different	implementation	mechanisms.	One	concerns	
compliance with the Law as a preventive measure, with recourse to the judge. The other refers 
to the common civil liability law, in the event of damage resulting from a lack of vigilance.

Switzerland
In	April	2015,	a	coalition	of	Swiss	civil	society	organisations	launched	a	public	initiative	seeking	
mandatory human rights due diligence requirements for all Swiss companies.

The Federal Council of the Government of Switzerland rejected to recommend the initiative for 
adoption	and	also	did	not	issue	a	counter-proposal.	In	November	2017,	the	Legal	Affairs	Committee	
of the Council of States, the Swiss Parliamentary upper house, decided to issue a counter-proposal. 
In	December	2017,	the	Legal	Affairs	Committee	of	the	National	Council	(lower	house)	decided	not	
to	support	the	counter-proposal	of	its	sister	committee.	On	2	May	2018,	the	Legal	Affairs	Committee	
of the National Council revised its position and put forward a concrete legal proposal to the National 
Council.	On	14	June	2018,	the	plenary	of	the	National	Council	adopted	the	bill.	

On	19	February	2019,	the	Swiss	Commission	for	Legal	Affairs	of	the	Council	of	States	adopted	
a counter-proposal. It differs from the National Council’s proposal in that it introduces a clause 
on limited liability for subsidiaries of Swiss companies. Swiss civil society has criticised the 
clause,	saying	it	essentially	renders	the	proposal	toothless.	However	on	12	March	2019,	the	

http://corporatejustice.org/policy-evidence-mhrdd-may-2019-final_1.pdf
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Council of States decided to reject both the responsible business initiative and the counter-
proposal of its Commission for Legal Affairs. The decision was then referred back to the 
National	Council.	On	5	April	2019,	the	National	Council’s	Legal	Affairs	Committee	decided	
to stick to its draft. A referendum on the Corporate Responsibility Initiative will take place in 
February	2020	at	the	earliest.

Netherlands
The	Child	Labour	Due	Diligence	bill,	which	was	passed	by	the	Senate	on	14	May	2019,	creates	
HRDD requirements for those companies, wherever incorporated, that deliver products and 
services to the Dutch market two or more times a year. Companies will have to submit a 
statement to the regulatory authority declaring that they have carried out due diligence to 
identify risks related to child labour throughout their full supply chain. In case child labour is 
presumed to take place, the company has to draw up an action plan. 

The Dutch Agreement on Sustainable Garment and Textiles, supported by the Dutch 
Government,	is	a	commitment	by	Dutch	business	and	organisations	to	fight	discrimination,	
child labour and forced labour, support a living wage, health and safety standards for workers, 
and	the	right	of	independent	trade	unions	to	negotiate.	The	aim	is	for	at	least	80%	of	the	
Dutch	garment	and	textile	sector	to	support	the	agreement	by	2020.	

The Dutch Agreement on Sustainable Garment and Textiles, also signed a cooperation 
agreement with the German Partnership for Sustainable Textiles to support member companies 
in implementing due diligence.

Germany
The	German	Federal	Ministry	for	Economic	Cooperation	and	Development	(BMZ)	has	
drafted a law on mandatory human rights due diligence for German companies and their 
supply	chains.	The	draft	text	dated	1	February	2019	lays	out	in	detail	the	human	rights	
responsibilities of German companies with regard to subsidiaries and contractors abroad 
as	well	as	containing	proposed	changes	to	the	Commercial	Code.	The	(draft)	law	is	to	
apply	to	companies	with	over	250	employees	and	more	than	40	million	Euros	annual	
turnover. Specific sectors mentioned include agriculture, energy, mining, textile, leather 
and electronics.

The German Ministry for Development Cooperation has also set some relevant policy targets 
and is active in its support through the German partnership for Sustainable textiles and in its 
including reference to Living Wages.

United Kingdom
In	2015	the	Modern	Slavery	Act	came	into	force,	which	consolidates	existing	criminal	offences	
in	slavery	and	human	trafficking	and	brings	in	new	rules	on	supply	chain	due	diligence.	
The	Transparency	in	Supply	Chains	clause	included	in	the	UK’s	Modern	Slavery	Act	(2015)	
requires	all	companies	domiciled	or	conducting	business	in	the	UK	with	an	annual	turnover	of	
£36	million	or	more,	to	disclose	the	steps	undertaken	(including	due	diligence	measures)	to	
ensure	that	slavery	or	human	trafficking	is	not	taking	place	in	their	supply	chains.

In	March	2017	The	Parliament’s	joint	Committee	on	Human	Rights	recommended	in	March	
2017	legislation	imposing	a	duty	on	all	companies	to	prevent	human	rights	abuses.	This	duty	
of care would require implementing HRDD and would enable civil remedies against the parent 
company when abuses occur.

Italy
The	Legislative	Decree	on	administrative	liability	of	legal	entities	(2001)	introduces	corporate	
criminal liability for crimes committed in the interest or advantage of the company, including 
human rights violations. Corporate liability may also accrue for human rights abuses committed 
by Italian enterprises operating abroad, especially if part of its violations occurred in Italy. 
In order to avoid liability, companies shall demonstrate that they implemented compliance 
programs. This provision has raised awareness among companies about the idea of preventing 
human rights offences, in accordance with HRDD procedures.

The	National	Action	Plan	(2016)	sets	the	Government’s	commitment	to	evaluate	the	integration	
of	more	human	rights	offences	into	law	231/2001	regarding	administrative	liability	of	legal	
entities, as well as to assess and evaluate legislative reforms requiring corporate respect of 
human rights, including due diligence for companies.
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Finland
A	broad	coalition	campaign,	launched	on	24	September	2018,	is	calling	for	mandatory	HRDD	
legislation and is made up of over 115 companies, civil society and trade unions. 

Sweden
In the outcome of a study commissioned by the Minister of Trade, the Swedish Agency for 
Public Management recommended that the government looks into binding human rights 
due diligence requirements for Swedish companies, as well as to address access to remedy 
obstacles faced by victims of corporate abuse.

Denmark
In	January	2019,	three	Danish	political	parties	put	forward	a	parliamentary	motion	that	calls	on	
the Government to introduce a bill on human rights due diligence for all large companies, as 
well as companies in high-risk sectors.

Green Card
In	2016,	members	of	parliaments	in	eight	EU	Member	States	(France,	UK,	Italy,	Estonia,	Lithuania,	
Slovakia,	Portugal,	and	The	Netherlands),	launched	a	“Green	Card”	asking	the	European	
Commission to initiate a legislative procedure in order to ensure corporate accountability for 
human rights abuses. The initiative, promoted by Danielle Auroi, member of the French Parliament, 
calls	for	an	EU	duty	of	care	legislation	that	protects	individuals	and	communities	whose	human	
rights	and	local	environment	are	affected	by	the	activities	of	EU-based	companies.

Sources

General
•  http://corporatejustice.org/policy-evidence-mhrdd-november-2018-final.pdf
•	 	Key	features	of	mandatory	HRDD	legislation:	http://corporatejustice.org/eccj-position-paper-mhrdd-final_june2018_3.pdf
•	 	Creating	a	paradigm	shift:	Legal	solutions	to	improve	access	to	remedy	for	corporate	human	rights	abuse,	Amnesty	

International	and	Business	and	Human	Rights	Resource	Centre,	2017	https://www.amnesty.org/en/documents/pol30/7037/2017/en/

France
•  http://www.bhrinlaw.org/key-developments/69-france#fr
•  http://corporatejustice.org/news/405-french-corporate-duty-of-vigilance-law-frequently-asked-questions

Switzerland
•  https://www.business-humanrights.org/en/switzerland-ngo-coalition-launches-responsible-business-initiative

Netherlands
•  https://www.imvoconvenanten.nl/garments-textile?sc_lang=en
•	 	For	shortcomings	of	the	Child	Labour	law,	see	Ergon:	https://ergonassociates.net/dutch-take-the-lead-on-child-labour-with-new-due-diligence-law/
•  https://www.ser.nl/-/media/ser/downloads/engels/2016/agreement-sustainable-garment-textile.pdf

Germany
•	 	Sustainable	textiles:	What	German	development	policy	is	doing,	2014,	Federal	Ministry	for	Economic	Cooperation	

and	Development,	BMZ,	https://www.bmz.de/en/publications/topics/environment/Materialie240_textilbuendnis.pdf

United Kingdom
•	 	Modern	Slavery	Act	2015,	Provision	54,	Transparency	in	Supply	Chains	http://www.legislation.gov.uk/ukpga/2015/30/section/54/enacted
•	 	House	of	Lords,	House	of	Commons,	Joint	Committee	on	Human	Rights,	“Human	Rights	and	business	2017:	

Promoting	responsibility	and	accountability”,	Sixth	report	of	Session	2016-2017.	 
https://publications.parliament.uk/pa/jt201617/jtselect/jtrights/443/443.pdf

Italy
•	 	Legislative	Decree	No.	231/2001	for	Administrative	Criminal	Liability,	read	overview	by	Human	Rights	International	

Corner,	July	2017:	https://docs.wixstatic.com/ugd/6c779a_ae42b0a57aad4620ba65b9708836f3ef.pdf

Finland
•  https://www.jhl.fi/en/a-broad-campaign-calls-for-legislation-on-human-rights-due-diligence/

Sweden
•	 	Swedish	Government	submission,	page	30	 

https://www.ohchr.org/Documents/Issues/Business/WGSubmissions/2018/IOE.pdf

Denmark
•  https://www.business-humanrights.org/en/denmark-mps-call-for-mandatory-human-rights-due-diligence

Green card
•  http://corporatejustice.org/news/132-members-of-8-european-parliaments-support-duty-of-care-legislation-for-eu-corporations
•	 	National	movements	for	mandatory	human	rights	due	diligence	in	European	countries,	Business	&	Human	Rights	

Resource	Centre,	Published	on:	22	May	2019
•  https://www.business-humanrights.org/en/national-movements-for-mandatory-human-rights-due-diligence-in-european-countries

http://corporatejustice.org/policy-evidence-mhrdd-november-2018-final.pdf
http://corporatejustice.org/eccj-position-paper-mhrdd-final_june2018_3.pdf
https://www.amnesty.org/en/documents/pol30/7037/2017/en/
http://www.bhrinlaw.org/key-developments/69-france#fr 
http://corporatejustice.org/news/405-french-corporate-duty-of-vigilance-law-frequently-asked-questions 
https://www.business-humanrights.org/en/switzerland-ngo-coalition-launches-responsible-business-initiative 
https://www.imvoconvenanten.nl/garments-textile?sc_lang=en
https://ergonassociates.net/dutch-take-the-lead-on-child-labour-with-new-due-diligence-law/
https://www.ser.nl/-/media/ser/downloads/engels/2016/agreement-sustainable-garment-textile.pdf
https://www.bmz.de/en/publications/topics/environment/Materialie240_textilbuendnis.pdf
http://www.legislation.gov.uk/ukpga/2015/30/section/54/enacted
https://publications.parliament.uk/pa/jt201617/jtselect/jtrights/443/443.pdf
https://docs.wixstatic.com/ugd/6c779a_ae42b0a57aad4620ba65b9708836f3ef.pdf
https://www.jhl.fi/en/a-broad-campaign-calls-for-legislation-on-human-rights-due-diligence/
https://www.ohchr.org/Documents/Issues/Business/WGSubmissions/2018/IOE.pdf
https://www.business-humanrights.org/en/denmark-mps-call-for-mandatory-human-rights-due-diligence 
http://corporatejustice.org/news/132-members-of-8-european-parliaments-support-duty-of-care-legislation-for-eu-corporations
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ANNEX C:  
ORGANISATIONS ACTIVE IN THE LIVING WAGE SPACE

Below	is	a	list	of	organisations,	resources	and	research	we	have	come	across	so	far	in	our	work	
on the living wage. Aiming to be a resource itself, it will be updated on our website, so please 
get in touch if you are aware of any other information pertaining to work on living wages and we 
will include it.

ACT (Action, Collaboration, Transformation): Established 2016

https://actonlivingwages.com/

ACT is a collaboration of global brands and IndustriALL, the global union representing garment 
and textile workers from around the globe. ACT believe that a living wage should be reached 
through collective bargaining between employers and workers and their representatives, at 
national	industry	level.	Its	aim	is	to	implement	collective	bargaining	agreements	(CBAs),	linked	
to purchasing practices within the garment, textile and footwear industry. All ACT members sign 
an	Memorandum	of	Understanding	with	IndustriALL	committing	themselves	to	ensure	that	their	
purchasing practices will incorporate the payment of a living wage and that their suppliers also 
comply	with	the	CBAs.

Living	Wage	Definition:	ACT	defines	a	living	wage	as	“the	minimum	income	necessary	for	
a worker to meet the basic needs of themselves and their family, including some discretionary 
income. This should be earned during legal working hour limits and should not include overtime.”

Asia Floor Wage Alliance (AFWA): Founded 2005

https://asia.floorwage.org/

The AFWA is a regional initiative for living wages in the garment industry in Asia led by unions. 
It is a global coalition of trade unions, labour rights activists and human rights organisations 
who work together to demand garment workers are paid a living wage. The development of 
the Asia Floor Wage calculation was developed to calculate living wage for payment across 
Asia. The Asia Floor Wage is calculated in PPP$ -Purchasing Power Parity $, which is an 
imaginary currency built on the consumption of goods and services by people and which allows 
a comparison of the standard of living between countries, regardless of the national currency. 
The PPP$ calculations differ with respect to each country’s national currency, but has the 
power to buy the same set of good and services in all countries.

Living	Wage	Definition: The minimum amount needed to constitute a living wage is calculated 
to	include:	the	number	of	family	members	to	be	supported,	the	basic	nutritional	needs	of	a	
worker and their dependents and their other basic needs including healthcare and education.

Better Work, ILO/IFC: established in 2007 by the UN’s International Labour Organisation, 
(ILO) and the International Finance Corporation, (IFC)

https://betterwork.org/

The	Better	Work	program	works	with	global	garment	companies	operational	in	Bangladesh,	
Cambodia, Indonesia, Vietnam, Jordan, Haiti, Nicaragua and Ethiopia. It works with global 
brands and factory owners, as well as Governments, unions and workers, to improve 
practices and measure compliance on core ILO labour standards and national labour law, 
including minimum wage legislation. It does this with a strong emphasis on improving worker– 
management	cooperation,	working	conditions	and	social	dialogue.	In	the	case	of	Ethiopia,	Better	

https://actonlivingwages.com/ 
https://asia.floorwage.org/
https://betterwork.org/ 
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Work’s	programme	became	operational	in	mid-2019.	It	is	part	of	a	wider	ILO	partnership	with	
Ethiopia which includes an explicit commitment to introduce effective minimum wage regulation.

Living	Wage	Definition:	The	ILO	first	referenced	the	concept	of	“living	wage”	in	its	Constitution	
(1919)	but	this	terminology	remains	controversial	between	ILOs	Member	States,	Employer	
and Worker representatives. The ILO’s operational tool is Convention 131 on Minimum 
wages.	Better	Work’s	approach	is	to	(i)	improve	employer’s	observance	of	national	minimum	
wages requirements for a standard working week in addition to other relevant regulation 
and	(ii)	together	with	ILO,	support	improvements	in	national	minimum	wage	governance	in	
conformance with international labour standards.

Business and Human Rights Resource Centre

https://www.business-humanrights.org/

The	Business	and	Human	Rights	Resource	Centre	is	a	repository	of	up	to	date	information	
on	the	human	rights	impacts	(positive	&	negative)	of	over	9000	companies,	operating	in	over	
180	countries.	It	seeks	to	“empower	advocates,	strengthen	accountability	and	build	corporate	
transparency”.	The	centre	provides	research	briefings,	analysis	and	guidance	material,	
engages with companies over allegations of human rights abuse and tracks the human rights 
policy and performance of companies making information publicly available.

Clean Clothes Campaign (CCC): Established 1989

https://cleanclothes.org/

Clean Clothes Campaign is a global alliance dedicated to improving working conditions and 
empowering workers in the global garment and sportswear industries.

CCC works to ensure that the fundamental rights of workers are respected. They educate and 
mobilise consumers, lobby companies and governments, and offer direct solidarity support 
to	workers	as	they	fight	for	their	rights	and	demand	better	working	conditions.	CCC	brings	
together trade unions and NGOs covering a broad spectrum of perspectives and interests, such 
as women’s rights, consumer advocacy and poverty reduction.

As a grass-roots network of hundreds of organisations and unions, both in garment-producing 
and in consumer markets, CCC can identify local problems and objectives and transform them 
into global actions. They develop campaign strategies to support workers in achieving their 
goals and cooperate extensively with similar labour rights campaigns.

In	2019,	CCC	published	the	report	Tailored Wages 2019: The State of Pay in the Global 
Garment Industry, which examined whether major European brands are meeting living wage 
commitments	in	their	global	supply	chains.	Based	on	brand	responses	to	surveys	on	the	
outcome of their wage programmes and commitments, CCC concluded that “no brand can yet 
show that living wages are being paid to any garment worker in supply chains outside their own 
headquarter countries”.

Ethical Trading Initiative (ETI): Established 1998

https://www.ethicaltrade.org/

ETI	is	a	tripartite	alliance	of	companies,	unions	and	NGOs	which	promotes	the	Base	Code	
of minimum labour standards based on the ILO core conventions and includes the provision 
of	a	living	wage.	ETI	are	“closely	engaged	with	the	(ACT)	initiative”.	Oxfam,	Anti	Slavery	
International,	Fairtrade	International,	Traidcraft,	Homeworkers	Worldwide,	the	Trade	Union	
Congress	(TUC)	and	the	International	Trade	Union	Congress	(ITUC)	are	all	member	ETI	NGOs	
active on living wage issues.

Living	Wage	Definition:	The	ETI	Base	Code	clause	5	describes	a	living	wage	as	“enough	to	
meet basic needs and to provide some discretionary income.” It does not account for a worker`s 
family needs.

https://www.business-humanrights.org/
https://cleanclothes.org/
https://www.ethicaltrade.org/


Fashion Focus: Towards a Legal Framework for a Living Wage

86

Fair Labour Association (FLA): Established 1999

https://www.fairlabor.org/

FLA member companies sign up to the Workplace Code of Conduct which is based on ILO 
standards, and includes workers` rights to wages that meet their basic needs and provide some 
discretionary income. Through the organisation’s Fair Compensation Program, companies 
apply a wage data collection toolkit to devise their “fair compensation strategies”. This allows 
them to benchmark suppliers` wage payments and their progress towards the FLA standards. 
Through the organisation’s fair compensation program companies receive tools and support, 
including use of the FLA’s wage data collection toolkit which allows them to benchmark worker 
wages against international standards. Companies then use this data to identify priority areas 
and develop a blueprint for action within their own company.

Living	Wage	Definition/Calculation: Known as fair compensation within the FLA, the FLA 
defines	a	living	wage	as	“…a	right	to	compensation	for	a	regular	work	week	that	is	sufficient	
to	meet	the	workers’	basic	needs	and	provide	some	discretionary	income.”	The	FLA	defines	
basic needs as, “The minimum necessary for a worker and two dependents to have access 
to resources, including food, safe drinking water, clothing, shelter, energy, transportation, 
education,	sanitation	facilities	and	access	to	health	care	services.”	(Further	details	at:	https://
www.fairlabor.org/sites/default/files/fla_complete_code_and_benchmarks.pdf)

Fair Wage Network (FWN): Established 2009

http://fair-wage.com/

The fair wage approach is aimed at providing global companies with a “comprehensive 
methodology	for	examining	wage	issues”	which	addresses	all	elements	in	the	wage-fixing	
structure and process. It offers a tool which allows companies to monitor the “12 dimensions 
of	a	fair	wage”	(the	fair	wage	standard),	which	includes	the	living	wage	as	one	of	the	spectrum	
of wage indicators. It uses a partnership approach with factories, stores, and brands to assess 
wage practices using worker and management surveys, identify root causes, and implement 
improvements, including within Human Resources policies and practices.

Living	Wage	Definition:	FWN’s	definition	of	fair	wages	includes,	“Wage	levels	and	wage-fixing	
mechanisms	that	provide	a	living	wage	floor	for	workers,	while	complying	with	national	wage	
regulations	[…],	ensure	proper	wage	adjustments	and	lead	to	balanced	wage	developments	in	
the company…”

Fair Wear Foundation (FWF): Established 1999

https://www.fairwear.org/

FWF is an independent multi-stakeholder organisation that works with garment brands, 
workers, unions and governments to implement a Code of Labour practice based on ILO 
and	UN	principles.	FWF	created	the	Wage	Ladder	as	a	tool	which	allows	member	brands	to	
plot the wages that workers in factories earn against existing wage benchmarks within local 
contexts.	Benchmarks	include	the	local	minimum	wage,	“best	practice”	wage,	and	living	wage	
estimates. The idea is that when a wage ladder chart has been created members can use 
it to increase wages by identifying target wages and then “climb the ladder” towards paying 
living wages. FWF also created the Labour Minute Costing Calculator which “allows brands 
and factories to ring-fence the labour cost based on a transparent methodology for costing/
pricing of goods.”

Living	Wage	Definition: A living wage is a wage paid for a standard working week 
which	meets	at	least	legal	or	industry	minimum	standards	and	is	always	sufficient	to	meet	
basic needs of workers and their families and to provide some discretionary income. (ILO 
Conventions	26	and	131).

https://www.fairlabor.org/
http://fair-wage.com/ 
https://www.fairwear.org/ 
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German and Dutch Sustainable Textile Cooperation Agreement: Joint initiative signed 2018

https://www.imvoconvenanten.nl/en/garments-textile/news/act-agreement

The German Textile partnership and the Dutch agreement on sustainable garments and 
textiles	formed	a	joint	initiative	in	January	2018	to	support	companies	in	implementing	due	
diligence by harmonising sustainability requirements. The agreement provides member 
companies with the opportunity for an associated membership to join both initiatives and 
to	work	on	joint	projects	to	improve	working	conditions	in	risk	areas,	benefit	from	shared	
knowledge and to increase the joint leverage when working with local stakeholders such as 
producers, governments, trade unions and NGOs. Company members of both initiatives can 
now use an online tool for garment brands to assess their purchasing practices, based on 
the	content	of	the	Purchasing	Practices	Self-Assessment	(PPSA)	tool	developed	by	ACT	on	
Living Wage.

Living	Wage	Definition:	A	wage	that	allows	a	worker	to	have	a	dignified	existence.

Global Living Wage Coalition (GLWC): GLWC has published a series of living wage 
benchmarks since 2013

https://www.globallivingwage.org/

The GLWC is a collaboration of seven standards systems, including Fairtrade International, 
GoodWeave International and Social Accountability International and uses the “Anker 
methodology” developed by living wage experts Richard and Martha Anker. The methodology 
develops	“objective	living	wage	benchmark	estimates”	globally,	based	on	a	single	definition	
and methodology of the calculation of living wage (so allowing estimates according to rural, 
urban,	or	peri-urban	areas	around	the	world.)	The	GLWC	sees	the	calculation	of	Living	Wage	
benchmarks	as	an	instrumental	first	step	in	a	long-term	process	supporting	the	collaborative	
efforts	of	brands,	buyers,	producers,	unions,	governments,	nonprofits,	and	other	relevant	
stakeholders to make a living wage a reality for workers.

Living	Wage	Definition: “The remuneration received for a standard workweek by a worker in a 
particular	place	sufficient	to	afford	a	decent	standard	of	living	for	the	worker	and	her	or	his	family.	
Elements of a decent standard of living include food, water, housing, education, health care, 
transportation, clothing and other essential needs including provision for unexpected events.”

Human Rights Watch (HRW): Founded 1978

https://www.hrw.org/

HRW is an international non-governmental organisation, headquartered in New York City, 
that conducts research and advocacy on human rights including the economic activities of 
businesses. Earlier this year they published a report on purchasing practices in the garment 
industry, Paying for a Bus Ticket and Expecting to Fly: How Apparel Brand Purchasing 
Practices Drive Labor Abuses. The report is based largely on interviews with garment suppliers, 
social compliance auditors, and garment industry experts, and argues that brands’ poor 
sourcing and purchasing practices can be a huge part of the root cause for widespread labour 
abuses in apparel factories.

Labour Behind the Label (LBL): Founded 2001

https://labourbehindthelabel.net

LBL	is	a	campaigning	NGO	that	works	to	improve	conditions	and	empower	workers	in	the	
global	garment	industry.	LBL	is	the	UK	affiliate	of	Clean	Clothes	Campaign.

https://www.imvoconvenanten.nl/en/garments-textile/news/act-agreement
https://www.globallivingwage.org/ 
https://www.hrw.org/
https://labourbehindthelabel.net


Living Wage Foundation Accreditation: Established 2011

https://www.livingwage.org.uk/

A	UK	initiative,	the	Living	Wage	Foundation	accredits	employers	with	the	Living	Wage	employer	
mark	who	pay	independently	calculated	living	wage	rates	to	staff	in	London	and	the	UK	or	
employers who are committed to an agreed timetable of implementation. The real Living Wage 
rates are based on the cost of living and are independently calculated every year. The Global 
living wage initiative is at a more initial stage and is based around a set of six Living Wage Core 
Principles	designed	to	help	guide	discussions.	In	2017,	the	LWF	facilitated	seven	international	
conferences	(“Living	Wage	Dialogues”)	aimed	at	finding	a	way	to	progress	the	growth	of	a	
global living wage movement.

Living	Wage	Definition:	A	Living	Wage	should	be	“sufficient	to	pay	for	a	locally	agreed	basket	
of goods, which is likely to include food, housing, utilities, transport, a degree of leisure and 
potentially education, health insurance, childcare, servicing debt and savings. A Living Wage is 
likely	to	include	support	for	family	members	as	defined	in	the	local	context.”	(Principle	4)

The Platform Living Wage Financials (PLWF): Founded: 2018

https://www.livingwage.nl/

PLWF	is	an	investor	coalition	of	12	financial	institutions	with	over	€2.5	trillion	of	Assets	Under	
Management	and	advice.	The	aim	is	to	use	influence	and	leverage	to	engage	with	investee	
companies and monitor their commitments to the payment of living wages within their 
operations. PWLF has a sector-wide approach and includes the garment and footwear sector. 
Companies are assessed according to a living wage “benchmark” which determines their 
position in relation to their living wage commitments.

Living	Wage	Definition: The methodology used to assess company performance is based 
on	a	6	point	incremental	scale	(0-5)	linked	to	the	company`s	definition	of	wages.	These	range	
from	having	no	definition	of	wages,	(0	points)	through	to	a	definition	that	covers	Basic	Needs	
for	one	person	only	(2	points)	up	to	a	definition	that	includes	non	food	costs	and	a	vision	on	the	
relationship between excessive overtime and wages.

The	Sheffield	Political	Economy	Research	Institute	(SPERI)

http://speri.dept.shef.ac.uk/

SPERI	is	based	at	the	University	of	Sheffield	which	“brings	together	leading	international	
researchers, policy-makers, journalists and opinion formers” with the aim of shaping and 
leading the debate on how to build a just and sustainable global political economy. One of four 
themes it works on is “Labour and Decent work” and earlier this year it published, Corporate 
Commitments to Living Wages in the Garment Industry which investigates the commitments 
that	20	garment	companies	have	made	to	paying	living	wages	across	their	supplier	network.

Stern Center for Business and Human Rights, New York University (NYU)

https://bhr.stern.nyu.edu/

The	Stern	Centre	for	Business	and	Human	Rights	is	the	“first	center	dedicated	to	human	
rights at a business school”. Earlier this year it published, Made in Ethiopia: Challenges in 
the Garment Industry’s New Frontier, which analyses the impact of the arrival of the global 
manufacturing industry on worker’s wages in Ethiopia - a context where the minimum wage 
does not yet exist.

https://www.livingwage.org.uk/
https://www.livingwage.nl/
http://speri.dept.shef.ac.uk/ 
https://bhr.stern.nyu.edu/
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